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Philadelphia,  Jan .  4,  1836. 

Bis  Excellency  Governor  Ritnek: 

Sir — We  transmit  to  your  excellency -the  following  documents,  to 
be  laid  before  the  legislature : 

1.  “A  bill  relative  to  the  leins  of  mechanics,  and  others,  upon 

buildings.” 

2.  “A  bill  relating  to  the  attachment  of  vessels.” 

3.  “A  bill  relating  to  suits  upon  bonds  with  penalties,  and  official 

bonds.” 

4.  “A  bill  relating  to  actions  of  replevin.” 

5.  “A  bill  relating  to  reference  and  arbitrations.” 

6.  “A  bill  relating  to  executions.” 

7.  “A  bill  relating  to  insolvent  debtors.” 

These  bills  form  part  of  a  series  which  were  in  a  state  of  prepara¬ 
tion,  in  pursuance  of  certain  resolutions  of  the  legislature  authorizing 
the  appointment  of  commissioners  to  revise  the  civil  code,  when  the 
term  for  which  we  were  appointed  expired. 

It  is  proper  to  add,  that  our  venerable  and  highly  respected  col¬ 
league,  Mr.  llawle,  is  prevented  by  indisposition  from  affixing  his 
signature  to  the  present  communication. 

We  are,  with  great  respect,  your  excellency’s  obedient  servants, 

T.  I.  WHARTON, 
JOEL  JONES. 


REVISED  CIVIL  CODE. 


To  the  Honorable  the  Senate  and  House  of  Representatives  of  the 

Commonwealth  of  Pennsylvania,  in  General  Assembly  met : 

We  have  the  honor  to  transmit  to  the  legislature  the  following 
bills  : 

1.  A  bill  relating  to  the  liens  of  mechanics,  anti  others,  upon 

buildings. 

2.  A  bill  relating  to  the  attachment  of  vessels. 

3.  A  bill  relating  to  suits  upon  bonds  with  penalties,  and  official 

bonds. 

4.  A  bill  relating  to  actions  of  replevin. 

5.  A  bill  relating  to  reference  and  arbitrations. 

6.  A  bill  relating  to  executions. 

7.  A  bill  relating  to  insolvent  debtors. 

These  bills,  and  several  others  now  remaining  in  our  hands,  weie 
compiled  in  pursuance  of  resolutions  of  the  legislature,  authorizing 
the  appointment  of  commissioners  for  the  revision  of  the  civil  code. 
Those  resolutions  expired  by  their  own  limitation,  on  the  twenty- 
third  day  of  March  last.  At  that  time  these  bills,  though  compiled 
by  the  individuals  to  whom  the  subjects  respectively  were  allotted, 
had  not  been  examined,  corrected-  and  approved,  by  his  colleagues, 
in  the  manner  required  by  the  legislature.  In  a  report  to  the  legis¬ 
lature  made  on  the  thirteenth  day  of  December,  1833,  (at  pp.  4  and 
5)  the  plan  adopted  by  the  commissioners  to  carry  into  effect  those 
resolutions  was  briefly  delineated. 

To  this  report  we  beg  leave  to  refer.  Although  we  have  notv  no 
longer  any  authority  to  make  these  communications  to  the  legisla¬ 
ture,  we  thought  that  it  would  not  be  unacceptable  to  the  public  to 
receive  in  this  way,  the  fruits  of  our  labours.  We  have  accordingly, 
since  the  expiration  of  the  resolutions,  employed  our  intervals  of  lei¬ 
sure  in  maturing  the  bills  remaining  on  our  hands.  Those  before 
enumerated,  are  all  which  we  have  been  able  to  prepare  in  a  manner 
satisfactory  to  ourselves.  Several  of  them  are  very  important,  and 
if  they  should  be  adopted,  they  will  alter,  and,  as  we  trust,  improve 
the  law  considerably,  in  many  respects. 

Besides  the  bills  herewith  transmitted,  there  are  eleven  remaining 
of  our  former  reports  which  have  not  been  definitively  acted  upon  by 
the  legislature.  They  are  the  following : 

1.  A  bill  relating  to  roads,  highways  and  bridges. 

2.  A  bill  relating  to  the  support  and  employment  of  the  poor. 

3.  A  bill  relating  to  the  militia  of  this  commonwealth. 

4.  A  bill  relating  to  elections. 

5.  A  bill  relating  to  the  jurisdiction  of  courts. 

%.  A  bill  relating  to  the  commencement  of  actions. 
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7.  A  bill  relating  to  actions  which  concern  real  estate— compri¬ 

sing 

1.  The  action  of  partition. 

2.  The  action  of  dower. 

3.  The  action  of  contribution. 

4.  The  action  of  waste. 

5.  The  writ  of  extrepemeut. 

6.  The  action  of  nuisance. 

7.  The  action  of  covenant. 

8.  The  action  of  trespass. — Quare  clausum  fregit. 

9.  The  action  of  ejectment. 

8.  A  bill  relating  to  lunatics  and  habitual  drunkards. 

9.  A  bill  relating  to  assignees  for  the  benefit  of  creditors. 

10.  A  bill  relating  to  domestic  attachments. 

11.  A  bill  relating  to  writs  of  quo  warranto  and  mandamus. 

We  may  mention,  also,  that  so  much  of  the  bill  relating  to  weights 
and  measures,  and  to  admeasurement,  as  provides  for  the  inspection 
of  weights  and  measures,  will  be  necessary  as  soon  as  standards  of 
weights  and  measures  shall  be  procured,  in  pursuance  of  the  act 
passed  the  fifteenth  day  of  April,  1834. 

The  bills  hitherto  reported  by  us,  supply  a  large  proportion  of  the 
acts  and  statutes  of  the  civil  code,  general  and  permanent  in  their  na¬ 
ture,  which  were  in  force  at  the  commencement  of  the  revision. 
Besides  they  contain  a  large  mass  of  new  provisions,  designed  by  us 
to  supply  what  appeared  to  be  omissions  or  imperfections  in  the 
laws.  Twelve  of  them  only  have  been  thus  far  passed  into  acts  of 
assembly. 

Should  the  legislature  desire  it,  we  shall  feel  great  pleasure  in 
laying  before  them,  at  such  intervals  as  our  duties  and  business  will 
admit,  the  result  of  our  labors  upon  the  remaining  portion  of  the  ci¬ 
vil  code. 

All  which  is  respectfully  submitted. 

T.  I.  WHARTON, 
JOEL  JONES. 


Philadelphia,  January  4th,  1836. 


Entitled, 


Section 


‘■‘■An  act  relating  to  the  lien  of  Mechanics,  and  others , 
upon  Buildings .” 

CONTENTS. 

1.  Every  building  to  be  subject  to  alien  for  debts  con¬ 
tracted  in  the  erection  thereof,  &c. 

2.  Extent  of  such  lien. 

3.  Prothonotary  to  keep  a  docket  for  certain  purposes. 

4.  The  owner  of  ground  may  define  boundaries,  <fec.  and 
cause  the  same  to  be  entered  in  such  docket. 

5.  In  default  of  such  previous  designation,  the  owner  or 
other  person  interested,  may  apply  to  the  court. 

6.  The  court  shall  appoint  commissioners  for  the  purpose. 

7.  Commissioners  to  examine  and  make  report,  which  is 
to  be  entered  on  the  docket. 

8.  Court  to  have  power  to  stay  any  execution,  &c.  until 
boundaries,  &c.  are  designated. 

9.  If  any  building  shall  be  sold7  before  such  designation, 

the  court  may  apportion  the  proceeds,  &c. 

10.  The  lien  aforesaid  to  be  preferred  to  all  others  origi¬ 
nating  subsequently  to  the  commencement  of  the 
building. 

11.  Proviso — notice  to  be  given  to  owner  of  lot,  in  case  of 
any  contract  with  an  architect,  &c. 

12.  Claims  to  be  filed  in  the  prothonotary’s  office. 

13.  What  such  claims  must  set  forth. 

14.  In  every  case  of  a  joint  claim,  the  amount  due  to  be 
apportioned  to  each  building. 

15.  Limitation  of  liens. 

16.  Proceeding's  on  a  claim  to  be  by  scire  facias,  and  form 
of  the  same. 

17.  Scire  facias  not  to  issue  within  fifteen  days  of  the  re¬ 
turn  day. 

18.  How  the  scire  facias  is  to  be  served. 

19.  Sheriff  also  to  advertise. 

20.  On  the  return  of  such  writ,  other  claimants  may  be¬ 
come  parties  by  suggestion. 

21.  Proceedings  on  such  suggestion. 

22.  Execution  to  be  by  levari  facias,  and  form  of  the  same. 

23.  If  proceeds  insufficient,  claims  to  be  averaged. 

24.  If  no  scire  facias  shall  have  issued  on  any  claim,  the 
owner  of  the  building,  &c.  may  apply  to  the  court, 
and  proceedings  thereon. 

25.  Limitation  of  claims,  unless  revived,  &c. 

26.  Every  claimant,  when  paid,  to  acknowledge  satilac- 
tion,  &c. 

27  Penalty  for  not  acknowledging  satisfaction,  &c. 


6 


/ 


Section  28-.  Proviso— this  act  not  to  prevent  personal  actions  for 
recovery  of  debts  due  to  mechanics,  &c. 

29.  The  lien  given  by  this  act  to  extend  to  plumbers,  and 
persons  furnishing  curb  stone. 


REMARKS. 

The  acts  of  assembly  giving  a  specific  lien  on  buildings  for  work 
done  and  materials  furnished  for  them,  established  a  system  for  which 
no  precedent  existed  in  our  own  or  the  English  law.  The  only  pre¬ 
vious  instance  of  a  character  at  all  similar,  is  to  be  found  in  the  act  of 
1784,  relating  to  persons  employed  in  building  and  repairing  ves¬ 
sels,  the  subject  matter  of  which,  however,  differs  in  some  obvious 
points  from  that  of  the  act  of  1806,  although  the  phraseology  of  the 
former  has  been  followed  in  some  passages.  It  is  not  surprising, 
therefore,  that  defects  have  been  discovered  in  the  acts  in  question, 
nor  that  great  difficulties  have  been  experienced  by  the  courts  and 
the  bar  in  giving  effect  to  the  design  of  the  legislature. 

The  policy  of  the  system  has  been  often  and  seriously  questioned, 
and  doubts  have  been  frequently  expressed  whether  upon  the  whole 
it  works- well  even  for  those  for  whose  benefit  it  was  enacted,  since 
it  tends  to  clog  the  transfer  of  real  estate,  by  die  risk  in  which  it  in¬ 
volves  purchasers  and  mortgagees.  The  example  set  by  this  state, 
however,  has  been  followed  in  seme  others,  and  recently  by  con¬ 
gress,  in  relation  to  the  District  of  Columbia,  by  the  adoption,  in  the 
same  words,  of  the  actof  1806  and  1808.  Public  opinion  also  seems  fa¬ 
vorable  to  a  continuance  of  the  system,  since  the  lien  which,  by  the  act 
of  1808,  was  confined  to  the  city  and  county  of  Philadelphia,  has,  by 
successive  acts,  been  extended  to  thirty-nine  counties,  besides  several 
boroughs  or  towns. 

It  is  deemed  best,  therefore,  to  retain  the  principal  features  of  the 
i  xisting  law,  with  such  modifications,  however,  as  may  tend  to  re¬ 
move  the  difficulties  alluded  to,  and  to  render  it  more  consonant  with 
other  parts  of  our  code. 

§•1.  The  first  section  makes  the  provision  general.  It  has  al¬ 
ready  be'en  extended  over  the  principal  part  of  the  state,  rural  as  well 
as  urban,  and  we  see  no  reason  why  it  should  not  be  general.  If  it 
should  not  be  acceptable,  however,  in  any  county  or  place,  a  section 
may  he  added  excepting  such  place.  We  have  in  tins  section  omit¬ 
ted  the  enumeration  of  particular  mechanics  and  material  men,  since 
die  general  words  of  the  act  of  1806  seemed  to  render  it  necessary.  *• 

j  2.  The  second  section  is  new  in  terms,  and  has  been  introdu¬ 
ced  for  the  purpose  of  removing  a  difficulty  which  arose  very  early 
after  the  passage  of  the  act  of  1800.  That  act  says,  “every  dwel¬ 
ling  house  or  other  building  shall  be  subject,”  &c.  These  words 
give  no  lien  to  the  mechanics,  &c.  upon  the  ground  or  land  occupi¬ 
ed  by  a  building,  or  adjacent  to  it.  The  rule  of  the  common  law  is, 
that  the  ownership  of  the  soil  carries  with  it  every  thing  erected  upon 
it,  except  under  special  circumstances  :  and  it  has  never  been  sup- 
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posed  that  the  reverse  of  this,  viz  :  that  a  right  of  lien  upon  a  house 
affected  the  ownership  of  the  soil,  could  bo  sustained  upon  any  sound 
principle.  It  is  plain,  however,  that  a  lien  upon  a  building  merely , 
without  any  ownership  in,  or  control  over,  the  soil  which  it  cover¬ 
ed,  would  be  of  little  avail  to  the  mechanic  ;  and  even  if  the  ground 
under  the  building  were  supposed  to  pass  with  it,  the  value  of  the 
building  would  be  trifling  in  most  situations  if  deprived  of  the  use 
of  the  ground  immediately  adjacent  to  it.  Other  creditors, 
however,  holding  mortgages  or  judgments,  disputed  the  right  of  lien 
creditors  under  this  law  to  more  than  the  mere  building,  or  at  all 
events  to  more  than  the  ground  actually  occupied  by  it.  The  con¬ 
struction  given  by  the  courts  of  Philadelphia  to  this  provision,  was 
perhaps  not  free  from  objection,  but  it  certainly  tended  to  give  effica¬ 
cy  to  these  liens,  which  it  was  the  design  of  the  legislature  to  encou¬ 
rage.  They  held  that  the  lien  attached  not  only  to  the  building  and 
the  ground  occupied  by  it,  but  to  so  much  of  the  adjacent  ground  as 
was  necessary  and  proper  for  the  ordinary  purposes  of  the  building. 
The  practice  of  many  years  has  been  in  accordance  with  this  view  of  the 
law.  A  recently  reported  decision,  however,  of  the  supreme  court, 
at  Pittsburg,  (M’ Donald  vs  Lindall,  reported  in  3d  Rawle  492,)  has 
tended  to  throw  some  doubt  upon  the  correctness  of  the  present  con¬ 
struction  of  the  act,  and  afr  all  events,  the  uncertainty  in  which,  by 
the  practice,  the  extent  of  the  lien  is  left,  seem  to  require  some  defi¬ 
nite  legislative  provision.  It  is  believed  that  it  was  the  intention  of 
the  legislature  to  give  the  mechanics  and  material  men  the  benefit  of 
a  lien  upon  a  building,  with  all  the  appurtenances  that  confer  a  value 
upon  it,  in  the  absence  of  any  express  stipulation  on  the  subject. 
But  how  are  these  appurtenances  to  be  ascertained  ?  Certainly  not 
by  any  general  rule  to  be  laid  down  in  the  first  instance.  A  dwel¬ 
ling  house  in  a  city  or  borough,  for  example,  has  usually  attached  to 
it  a  lot  of  ground  of  sufficient  depth  for  the  usual  out  buildings,  and 
at  all  events  for  the  benefit  of  light  and  air.  A  barn  in  the  country, 
in  the  middle  of  a  field,  would  be  of  little  value,  if  there  were  no 
right  to  approach  it.  Almost  every  species  of  building  has  some  ap¬ 
purtenances,  which  vary  with  the  different  kinds  of  building.  If, 
then,  it  can  be  conceded  that  this  lien  extends  to  the  appurtenances 
of  a  building,  the  difficulty  will  still  remain  of  deciding  upon  the  ex¬ 
tent  thereof.  It  would  be  obviously  wrong  to  leave  it  to  the  lien  cre¬ 
ditor  to  define  the  extent  of  his  lien  for  himself,  on  filing  his  claim - 
Nor  is  there  at  present  any  authority  in  the  court  to  interfere  before 
the  proceeds  of  the  sheriff’s  sale  are  brought  in.  They  then  endea¬ 
vor  to  do  justice  between  the  different  species  of  incumbrances,  bv 
apportioning  the  fund  among  them  according  to  what  they  suppose 
to  be  the  extent  of  their  respective  rights.  But  if,  in  law,  the  lien  of 
the  mechanic  is  limited,  as  it  must  be  somewhere  or  to  some  extent 
of  ground,  the  sheriff,  upon  an  execution  on  his  claim,  can  sell  no 
more  than  to  that  extent,  and  the  purchaser  will  certainly  be  in  doubt 
about  the  extent  of  his  purchase. 

In  the  bill  now  submitted,  an  effort  has  been  made  to  obviate  the 
difficulties  alluded  to,  which  at  least,  as  respects  some  of  those  men- 
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tioned,  will,  we  think,  be  found  successful.  It  is  proposed,  in  the 
3d  section,  to  provide  that  the  prothonotary  shall  keep  a  docket,  in 
which  all  the  proceedings  relating  to  mechanics’  liens  shall  be  con¬ 
tained.  The  object  is,  by  concentrating  all  that  relates  to  parti¬ 
cular  buildings,  to  facilitate  enquiry  and  notice.  In  the  4th  section, 
we  propose  that  the  owner  of  a  piece  of  ground,  who  may  be  about 
to  contract  for  the  erection  of  a  building  thereon,  may,  before  the  com- 
i  ;mencement  thereof,  designate  the  boundaries  of  the  lot,  so  as  to  fix 
the  amount  which  shall  be  considered  as  appurtenant  to  the 
building.  To  this,  we  presume,  there  can  be  objection,  as  it  will 
take  place  before  any  right  accrues  to  the  mechanic,  and  is  to  be  en¬ 
tered  in  the  book  we  have  mentioned.  The  5th,  6th  and  7th  sec¬ 
tions,  provide  for  the  case  of  the  owner  having  failed  to  make  such 
designation,  and  authorize  the  court,  on  the  application  of  any  person 
interested,  to  appoint  commissioners  to  examine  and  report  on  the 
proper  extent  of  these  appurtenances,  and  provide  for  the  due  execu¬ 
tion  of  their  duties  by  the  commissioners.  In  the  eighth  section, 
power  is  given  to  the  court  to  stay  execution  upon  any  judgment  or 
other  proceeding,  until  the  extent  of  the  boundaries  shall  be  designa¬ 
ted  by  commissioners  as  aforesaid,  and  the  ninth  section  recognizes 
the  power  at  present  exercised  by  the  courts,  of  apportioning  the  pro¬ 
ceeds  of  a  sheriff's  sale  of  real  estate  according  to  the  extent  of  the 
several  liens. 

These  sections  have  been  framed  with  a  view  to  the  just  rights  of 
the  various  parties  interested,  as  well  judgment  creditors  and  mort¬ 
gagees  as  the  builders  and  owners  of  the  ground,  and  will  be  found, 
we  think,  to  provide  at  least  some  improvement  on  the  present  law, 
by  relieving  the  public  and  the  parties  from  the  frequent  and  pro¬ 
tracted  litigation  to  which  the  prevailing  uncertainty  respecting  the 
extent  of  lien  gives  rise. 

§  10,  Is  taken  from  the  first  section  of  the  act  of  1806. 

§  11.  The  proviso  in  the  eleventh  section  has  been  copied  from 
the  act  of  congress  already  mentioned,  passed  at  the  session  of  1832-3, 
the  object  of  which  plainly  is,  to  prevent  the  owner  of  the  ground 
from  having  a  lien  fastened  upon  him  without  his  knowledge  or  con¬ 
sent.  Something  seems  to  be  wanted  to  prevent  injustice  of  this  na¬ 
ture.  At  present  it  would  seem  to  follow,  from  the  decisions  under 
the  act  of  1806,  that  a  person  having  only  a  limited  interest  in  real 
estate,  as  a  tenant  for  years,  or  for  life,  or  perhaps  a  mere  intruder, 
may  cause  a  building  to  be  erected;  and  that  through  the  means  of  a 
claim  filed  against  the  building,  under  this  act,  the  lot  upon  which 
the  building  stands  may  be  sold  at  sheriff’s  sale,  and  taken  away 
from  the  real  owner  without  his  having  made  any  contract  in  relation 
to  it.  This  never  could  have  been  the  design  of  the  legislature. 
Mechanics  and  material  men  have  ample  means  of  knowing  whether 
the  person  with  whom  they  contract  has  title  to  the  ground  upon 
which  the  building  is  to  be  erected,  and  if  they  neglect  to  ascertain 
the  fact,  and  furnish  their  labour  and  materials  to  a  person  who  has 
no  right  to  build  on  the  ground,  they  can  have  no  reason  to  blame 
the  law. 
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§  13.  In  the  thirteenth  section,  it  is  proposed  to  declare  certain 
points  to  be  essential  to  the  validity  of  a  claim.  The  object  of  filing 
a  claim  is  to  give  notice  to  third  persons  of  the  names  of  the  parties, 
the  amount  alleged  to  be  due,  and  the  property  upon  which  the  lien 
is  claimed.  Unless  these  are  distinctly  stated,  it  is  obvious  that  the 
notice  is  of  little  value.  Many  claims,  however,  have  been  filed, 
deficient  in  these  essentials,  probably  from  want  of  sufficient  preci¬ 
sion  in  the  law.  It  is  believed  that  the  directions  of  this  section  can 
be  followed  by  the  lien  creditors  without  difficulty,  and  that  it  will 
tend  to  facilitate  their  entering  claims  without  professional  assistance. 

§  14,  Alters  somewhat  the  provision  of  section  four,  of  the  act  of 
1831,  the  preamble  to  which  explains  the  necessity  of  the  provision. 
The  last  part  of  that  section,  which  says  that  the  several  buildings 
shall  be  liable  to  the  apportionment  made  by  the  claimant,  has  been 
omitted  because  it  seems  objectionable  that  the  party  should  have  a 
right  conclusively  to  fix  the  liability  of  property  which  may  be  in 
the  hands  of  a  third  person;  though  it  is  proper  that,  having  made  an 
apportionment,  he  should  be  bound  by  it  as  against  other  creditors 
or  purchasers.  It  is  believed  to  be  best  to  leave  the  correctness  of 
the  apportionment  to  be  determined  by  the  court,  or  a  jury,  if  the 
parties  interested  should  dispute  it. 

§  15.  In  this  section  the  provision  of  the  first  section  of  the  act  of 
1806,  is  materially  altered.  The  original  has  given  rise  to  great 
doubt  and  litigation;  besides  which,  it  is  believed  to  operate  injuriously 
upon  the  owners  of  property  and  incumbrancers,  by  the  uncertainty 
in  which  it  keeps  them  for  an  unnecessarily  long  period.  “  The 
commencement  of  the  building,”  from  which  the  two  years  begin  to 
run,  does  not  afford  that  general  rule  which  is  desirable;  some  few 
buildings  requiring  more  than  two  years  to  finish,  while  others  are 
completed  in  much  less  time.  Besides,  it  is  in  most  instances  very 
difficult  for  third  persons  to  ascertain  when  the  particular  work  was 
performed,  or  materials  furnished,  from  which  the  six  months  run: 
consequently,  the  risk  of  purchasers  of  real  estate  is  greatly  aug¬ 
mented.  The  limitation  in  the  section  now  suggested  seems  more 
simple  and  less  likely  to  embarrass.  As  long  as  the  building  is  in 
progress,  sufficient  notice  is  given,  and  the  period  of  six  months  after 
it  is  finished  seems  to  give  ample  opportunity  for  the  filing  of  the 
lien. 

§  17 — 19  These  sections  have  been  introduced  for  the  purpose 
of  giving  some  additional  to  third  persons  interested,  of  the  procee¬ 
dings  upon  a  claim.  The  provisions  of  the  existing  law  seem  to  be 
sufficient,  as  respects  the  owner  of  the  property  with  whom,  or  on 
whose  account,  the  contract  was  made,  but  they  are  strikingly  defi¬ 
cient  with  respect  to  third  persons,  such  as  purchasers,  mortgagees, 
judgment  creditors,  and  other  mechanics  and  material  men,  since 
they  provide  no  kind  of  notice  to  them  while  they  may  be  greatly 
prejudiced  by  the  proceeding.  Frequently  the  owner  of  property  is 
insolvent,  and  indisposed  to  contest  the  amount  of  a  claim.  Some¬ 
times  he  may  collude  with  the  claimant,  and  a  judgment  may  thus  be 
obtained  on  a  scire  facias  to  a  much  greater  amount  than  the  justice 
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of  the  case  would  warrant ;  whereas,  if  the  lien  creditors  had  had  no¬ 
tice,  they  might  have  come  in  and  disputed  the  amount. 

But  how  is  notice  to  be  given  to  them  ?  Ought  they  be  made  par¬ 
ties  to  the  suit,  as  is  required  in  chancery  in  England,  or  served 
with  a  rule  to  appear  and  take  defence  if  they  think  proper  ?  The 
objection  to  this  is,  that  it  imposes  on  the  claimant  great  expense  and 
inconvenience  in  making  search  for  all  these  persons,  whom  it  will 
be  necessary  to  trace  through  the  various  offices,  especially  in  the 
the  case  of  mortgagees,  which  must  be  searched  for  against  all  per¬ 
sons  who  have  previously  held  the  property  ;  and  even  after  all  pains 
taken,  some  persons  interested  might  remain  undiscovered.  The  ex¬ 
pense,  too,  of  serving  writs  or  notices  upon  those  who  were  ascer¬ 
tained  to  be  interested,  would  be  very  great.  The  least  expensive, 
and  in  some  respects,  the  most  certain  mode,  seems  to  be  that  of 
public  advertisement,  which  is  adopted  in  many  other  cases.  The 
provision  which  we  have  added  in  the  eighteenth  section,  that  a  co¬ 
py  of  the  scire  facias  shall  in  all  cases  be  left  at  the  building,  or  affix¬ 
ed  thereto,  will  come  in  aid  of  the  other  means  of  notice.  To  give 
an  opportunity  of  advertising  for  a  sufficient  length  of  tune,  it  is  ne¬ 
cessary  that  there  should  be  an  interval  of  at  least  15  days  between 
the  issuing  and  return  of  the  writ,  which  is  the  object  of  the  17th 
section. 

§20 — 21.  These  sections  are  intended  to  provide  a  method  by 
which  other  lien  creditors  may  come  in  and  avail  themselves  of 
the  opportunity  of  the  suit  commenced,  without  the  delay  and  ex¬ 
pense  of  issuing  successive  writs  of  scire  facias.  This  mode  of 
proceeding  is  not  without  precedent  even  in  our  own  jurisprudence. 

§22.  We  suggest,  in  this  section,  that  execution  of  a  judgment 
in  this  proceeding  shall  be  by  writ  of  levari  facias  instead  of  the  fieri 
facias,  inquisition,  and  venditioni  exponas,  which  are  now  necessa¬ 
ry.  The  expense  of  holding  an  inquisition  is  so  great,  that  we  think 
it  ought  not  to  be  encountered  in  the  case  of  a  mechanic’s  lien,  which 
is  generally  of  small  amount.  The  delay,  too,  is  sometimes  very  in¬ 
convenient. 

It  will  be  seen  that  the  sheriff  is  directed  by  this  writ  to  levy,  as 
well  for  the  debts  of  the  other  lien  creditors,  as  of  the  particular 
plaintiff. 

§  23,  Is  taken  from  the  first  section  of  the  act  of  1806. 

§  24,  From  the  second  section  of  the  act  of  March  30th,  1831. 

§  26 — 27,  From  the  acts  of  1806  and  1831. 

§  28,  Is  new  in  terms.  Although  perhaps  no  doubt  has  been 
heretofore  expressed  of  the  right  of  mechanics  and  material  men  to 
bring  personal  actions  to  recover  the  amount  due  to  them,  notwith¬ 
standing  the  remedy  given  by  the  act  of  1806  ;  yet  inasmuch  as  an 
act  of  the  legislature  has  declared,  that  when  a  remedy  is  provided 
by  an  act  of  assembly,  nothing  shall  be  done  as  at  common  law,  it 
seemed  proper  to  reserve  to  these  creditors,  in  express  terms,  a  me¬ 
thod  of  proceeding,  without  which  they  may  in  some  cases  be  unable 
to  recover  the  amount  due  to  them. 
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§  29.  The  concluding  section  extends  the  provisions  of  the  act  to- 
plumbers  and  persons  furnishing  curb  stone,  and  follow  in  this  res¬ 
pect  the  acts  of  1818  and  1831.  It  seems  proper  to  provide  for  them 
specially  here,  as  they  are  not  necessarily  included  in  the  general 
terms  of  the  first  section. 


RELATING  TO  THE  LIEN  OF  MECHANICS,  AND  OTHERS,  UPON 

BUILDINGS. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania,  in  General  Assembly  met,  as 
folloivs  : 

Section  1.  Every  building  erected  within  this  commonwealth, 
shall  be  subject  to  a  lien  for  the  payment  of  all  debts  contracted  for 
work  done  or  materials  furnished  for  or  about  the  erection  or  con¬ 
struction  of  the  same. 

Section  2.  The  lien  of  such  debt  shall  extend  to  the  ground  cov¬ 
ered  by  such  building,  and  to  so  much  other  ground,  immediately 
adjacent  thereto,  and  belonging  in  like  manner  to  the  owner  of  such 
building,  as  may  be  necessary  for  the  ordinary  and  usual  purposes 
of  such  building  ;  the  quantity  and  boundaries  whereof  shall  be  de¬ 
termined  as  follows. 

Section  3.  It  shall  be  the  duty  of  the  prothonotary  of  the  court 
of  common  pleas  of  every  county,  to  procure  and  keep  a  book  or 
docket,  which  shall  be  called  “  The  Mechanics  Lien  Docket,”  in 
which  he  shall  cause  to  be  entered  and  recorded  all  descriptions  or 
designations  of  lots  or  pieces  of  ground,  as  hereinafter  mentioned, 
and  all  claims  that  may  be  filed  by  virtue  of  this  act,  together  with 
the  day  of  filing  the  same :  and  he  shall  cause  the  names  as  well  of 
the  owner  of  the  lot  or  piece  of  ground,  as  of  the  contractor,  architect 
or  builder,  if  such  be  named,  and  of  the  person  claiming  any  lien  un¬ 
der  this  act,  to  be  alphabetically  indexed  therein. 

Section  4.  It  shall  be  lawful  for  the  owner  of  any  lot  or  piece  of 
ground,  who  may  be  desirous  of  erecting  or  of  contracting  with  any 
other  person  for  the  erection  of  any  building  as  aforesaid,  to  declare 
or  define  in  writing  the  boundaries  of  the  lot  or  curtilage  appurtenant 
to  such  building,  previously  to  the  commencement  thereof,  and  cause 
the  same  to  be  entered  in  a  book  aforesaid  ;  and  such  designation  of 
boundaries,  so  made  and  entered  upon  record,  shall  be  obligatory 
upon  all  persons  concerned. 

Section  5.  In  default  of  such  designation  of  boundaries,  previous¬ 
ly  to  the  commencement  of  any  building,  it  shall  be  lawful  for  the 
owner  of  such  lot  or  piece  of  ground,  or  for  any  person  having  a  lien 
upon  the  same  by  mortgage,  judgment  or  otherwise,  or  entitled  to  a 
lien  by  virtue  of  this  act,  to  apply  by  petition  in  writing  to  the  pro- 
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per  court,  to  appoint  competent  and  skilful  persons  as  commission¬ 
ers,  to  designate  the  boundaries  as  aforesaid. 

Section  6.  It  shall  be  the  duty  of  the  court  to  whom  application 
shall  be  made  as  aforesaid,  after  reasonable  notice  given  to  all  parties 
interested,  to  appoint  such  competent  persons  commissioners  as  afore¬ 
said,  as  all  the  parties  interested  shall  nominate ;  but  if  the  parties 
cannot  agree  upon  a  nomination,  it  shall  be  lawful  for  the  court  to 
appoint  such  competent  persons  for  that  purpose  as  they  shall  think 
proper. 

Section  7.  It  shall  be  the  duty  of  the  commissioners  so  appoint¬ 
ed,  to  examine  the  building  or  place  at  which  such  building  is  being 
erected,  and  to  make  a  report  to  the  court  in  pursuance  of  the  order 
to  them  directed;  and  in  such  report  they  shall  sufficiently  designate 
and  describe,  by  metes  and  bounds,  with  their  courses  and  distances, 
and  by  a  draft,  if  necessary,  the  limits  and  extent  of  ground  necessary 
for  the  convenient  use  of  such  building,  for  the  purposes  for  which  it 
is  designed  ;  and  such  report  shall  be  entered  at  length  upon  the  re¬ 
cord  book  aforesaid,  and  if  approved  by  the  court,  shall  be  conclusive 
upon  all  persons  concerned. 

Section.  8.  If  execution  shall  be  awarded  for  the  levy  and  sale 
of  any  lot  or  piece  of  ground,  upon  which  a  building  shall  be  erected 
as  aforesaid,  before  the  boundaries  of  the  lot  or  curtelage  which  ought 
to  be  appurtenant  thereto  shall  be  designated,  it  shall  be  lawful  for 
the  court,  upon  application,  to  stay  such  execution,  until  such  desig¬ 
nation  shall  be  made;  and  thereupon  order  the  sale  to  proceed  in  such 
manner  and  for  such  part  or  parts,  and  in  such  parcels,  as  shall  be 
most  convenient  for  the  administration  of  equity  among  all  persons 
interested. 

Section  9.  If  the  building  against  which  any  claim  shall  be  filed 
as  aforesaid,  or  any  part  of  the  ground  adjacent  thereto,  shall  be  sold 
by  virtue  of  an  execution  upon  any  mortgage  or  judgment  before  the 
extent  of  the  lien  of  the  claimant  shall  be  ascertained  as  aforesaid, 
the  court  out  of  which  such  execution  shall  have  issued,  shall  have 
power  to  determine  the  rights  of  the  respective  parties,  and  the  ap¬ 
portionment  or  appropriation  of  all  liens  as  aforesaid,  and  for  that 
purpose  may  appoint  an  auditor  to  inquire  into  and  report  the  facts, 
and  may  decree  distribution  of  the  proceeds  accordingly,  or  upon  the 
application  of  any  of  the  parties,  may  direct  an  issue  for  the  deter¬ 
mination  of  disputed  facts. 

Section  10.  The  lien  for  work  and  materials  as  aforesaid,  shall 
be  preferred  to  every  other  lien  or  incumbrance,  which  attached  upon 
such  building  and  ground,  or  either  of  them,  subsequently  to  the 
commencement  of  such  building. 

Section  11.  Provided,  That  if  the  contract  for  furnishing  such 
work  or  materials  shall  have  been  made  with  any  architect,  builder, 
or  other  person,  except  the  owner  of  the  lot  upon  which  such  build¬ 
ing  may  be  erected,  or  his  agent,  the  person  so  doing  work  or  fur¬ 
nishing  materials  shall  not  be  entitled  to  a  lien  as  aforesaid,  unless 
within  thirty  days  after  making  such  contract  to  furnish  work  or 
materials,  he  shall  give  notice  in  writing  to  such  owner  or  his  agent. 
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if  resident  within  the  county,  of  the  same ;  and  that  he  intends  to 
claim  the  benefit  of  the  lien  hereby  given. 

Section  12.  Every  person  entitled  to  such  lien,  shall  file  a  claim 
or  statement  of  his  demand,  in  the  office  of  ihe  prothonotary  of  the 
court  of  common  pleas  of  the  county  in  which  the  building  may  be 
situate. 

Section  13.  Every  claim  as  aforesaid  must  set  forth:  1 — the 
names  of  the  party  claimant,  and  of  the  owner  of  the  building,  and 
also  of  the  contractor,  architect  or  builder ;  where  the  contract  of  the 
claimant  was  made  with  such  contractor,  architect  or  builder.  2 — 
the  amount  or  sum  claimed  to  be  due,  and  the  nature  or  kind  of  the 
work  done,  or  the  kind  and  amount  of  materials  furnished,  and  the 
time  when  the  materials  were  furnished,  or  the  work  was  done,  as 
the  case  may  be.  3 — the  locality  of  the  building,  and  the  size  and 
number  of  the  stories  of  the  same,  or  such  other  matters  of  descrip¬ 
tion  as  shall  be  sufficient  to  identify  the  same. 

Section  14.  In  every  case  in  which  one  claim  for  materials  shall 
be  filed  by  the  person  preferring  the  same,  against  two  or  more 
buildings,  owned  by  the  same  person,  the  person  filing  such  joint 
claim  shall,  at  the  same  time,  designate  the  amount  which  he  claims 
to  be  due  to  him,  on  each  of  such  buildings  ;  otherwise  such  claim 
shall  be  postponed  to  other  lien  creditors ;  and  the  lien  of  such  claim¬ 
ant  shall  not  extend  beyond Jhe  amount  so  designated,  as  against  oth¬ 
er  creditors  having  liens  by  judgment,  mortgage,  or  otherwise. 

Section  15.  Every  such  debt  shall  be  a  lien  as  aforesaid,  during 
the  progress  of  the  building,  and  until  the  expiration  of  six  months 
after  the  same  shall  have  been  finished,  according  to  the  design 
thereof,  although  no  elaim  shall  have  been  filed  therefor ;  but  such 
lien  shall  not  continue  longer  than  the  said  period  of  six  months,  un¬ 
less  a  claim  be  filed  as  aforesaid  at  or  before  the  expiration  of  the 
same  period. 

Section  16.  The  proceeding  to  recover  the  amount  of  any  claim 
as  aforesaid,  shall  be  by  a  writ  of  scire  facias ,  in  the  following  form, 
viz: 

- County ,  ss. 

The  commonwealth  of  Pennsylvania  to  the  sheriff  of  said  county, 

Greeting  : 

Whereas, - hath  filed  a  claim  in  our - (court)  for  the  coun¬ 
ty  of  — - ,  against - for  the  sum  of - ,  for  (work  done  or 

materials  furnished  as  the  case  may  be)  to  (or  for)  a  certain  building, 
to  wit :  (describing  it  as  in  the  claim.)  And  whereas  it  is  alleged 

that  the  said  sum  still  remains  due  and  unpaid  to  the  said - .  Now 

we  command  you,  that  you  make  known  to  the  said - ,  and  to  all 

such  persons  as  may  hold  or  occupy  the  said  building,  that  they  be 

and  appear  before  the  judges  of  our  said  court  at  a  court  of - to  be 

held  at - ,  on  the - of - next,  to  show  if  any  thing  they 

’know,  or  have  to  say,  why  the  said  sum  of - should  hot  be  levied 

•of  the  said  building  to  the  use  of  the  said - ,  according  to  the  form 
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jand  effect  of  the  act  of  assembly,  in  such  case  made  and  provided,  if 
to  them  it  shall  seem  expedient.  And  have  you  then  there  this  writ. 

Witness,  &c. 

Section  17.  Provided ,  that  no  such  scire  facias  shall  in  any  case 
be  issued  within  fifteen  days  previous  to  the  return  day  of  the  next 
term. 

Section  18.  The  writ  of  scire  facias  aforesaid,  shall  be  served, 
in  the  same  manner  as  a  summons,  upon  the  defendant  therein  named 
if  he  can  be  found  within  the  county ;  and  a  copy  thereof  shall  also 
be  left  with  some  person  residing  in  the  building,  if  occupied  as  a 
place  of  residence ;  but,  if  not  so  occupied,  it  shall  be  the  duty  of  the 
sheriff  to  affix  a  copy  of  such  writ  upon  the  door  or  other  front  part 
of  such  building. 

Section  19.  It  shall  al^o  be  the  duty  of  the  sheriff,  to  whom  any 
such  writ  of  scire  facias  may  be  directed,  to  give  notice  therof  to  all 
other  claimants  and  persons  interested,  by  advertisements  in  two 
daily  newspapers  published  in  his  county,  as  the  case  may  be,  at 
least  ten  days  before  the  return  day  of  the  writ. 

Section  20.  Upon  the  return  of  such  writ,  it  shall  be  lawful  for 
an}  other  person  having  filed  a  claim  as  aforesaid,  to  cause  to 
be  entered  on  the  record  of  the  same  suit,  a  suggestion  setting  forth 
the  amount  and  nature  of  his  demand  ;  and  thereupon  he  may  have  a 
rule  upon  the  defendant  to  appear  and  plead  thereto,  as  in  other  ac¬ 
tions. 

Section  21.  If  the  defendant  shall  appear  and  plead  to  such  sug¬ 
gestion,  and  issue,  either  in  fact  or  law,  be  joined  upon  any  plea,  such 
particular  issue  shall  be  tried  and  determined  as  in  other  cases.  If 
the  defendant  shall  not  plead  to  such  suggestion,  after  due  notice, 
judgment  shall  be  entered  for  the  claimant  filing  the  same  ;  and  the 
amount  of  the  claim  shall  be  ascertained  as  in  other  cases. 

Section  22.  The  execution  for  every  such  judgment  shall  be  by  a 
writ  of  levari  facias,  in  the  following  form,  viz  : 

- County,  ss. 

The  commonwealth  of  Pennsylvania,  to  the  sheriff  of  said  county. 

Greeting : 

We  command  you,  that  without  any  other  writ  from  us,  of  the 
following  described  building  and  lot  of  ground,  of  A.  B.,  to  wit: — 
(described  the  same  according  to  the  record )  in  your  bailiwick  you 

cause  to  be  levied,  as  well  a  certain  debt  of - which  C.  1^. 

lately  in  our  court  of  common  pleas,  for  the  county  aforesaid,  by  the 
consideration  of  the  said  court,  recovered  of  the  said  A.  B.  to  be  le¬ 
vied  of  the  said  budding  and  lot  of  ground,  as  also  the  interest  there¬ 
on,  from  the - day  of  - A,  D. - also  the  further  sum 

of - —  which  E.  F.  lately  in  our  said  court,  for  the  county  aforesaid 

by  the  consideration  thereof,  recovered  of  the  said  A.  B.  to  be  levied 
of  the  said  building  and  lot  of  ground,  as  also,  the  interist  thereon, 

from  the  — -  day  of - A.  D. —  amounting  in  the  whole,  to  the  sum 

pf - ,  and  also,  the  sum  of - for  the  costs  which  accrued  there¬ 

on,  according  to  the  form  and  effect  of  an  act  of  assembly  of  the 
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'commonwealth  of  Pennsylvania,  in  such  case  made  and  provided; 

and  have  you  these  moneys  before  our  judges  at - at  our  county 

court  of  common  pleas,  there  to  be  held  on  the - day  of - 

next,  to  render  unto  the  said  C.  D.  for  his  debt,  interest  and  costs 
aforesaid,  and  have  you  then  there  this  writ,  &c. 

Section  23.  Provided,  That  if  the  proceeds  of  such  building  and 
ground,  as  aforesaid,  shall  not  be  sufficient  to  pay  the  full  amount  of 
all  debts,  due  as  aforesaid,  for  work  and  materials,  after  deducting 
therefrom  any  prior  liens  upon  the  same,  then  such  debts  shall  be 
averaged,  and  the  creditors  aforesaid  shall  be  paid  in  proportion  to 
their  respective  demands. 

Section  24.  In  every  case  in  which  any  claim  shall  be  filed 
against  any  building  as  aforesaid,  and  no  scire  facias  shall  have  is¬ 
sued  thereon,  it  shall  be  lawful  for  the  owner  of  such  building,  or 
any  person  interested  therein,  to  apply  by  petition  to  the  court  in 
which  such  claim  shall  be  filed,  setting  forth  the  facts:  whereupon 
such  court  may  grant  a  rule  upon  the  party  claimant  and  others  in¬ 
terested,  to  appear  in  court  at  a  time  to  be  fixed  for  such  purpose, 
and  o  i  the  return  of  such  rule,  may  proceed  in  like  manner,  as  if  a 
scire  facias  had  been  issued  by  such  claimant,  and  had  been  duly 
served  and  returned. 

Section  25.  The  lien  of  every  such  debt,  for  which  a  claim  shall 
have  been  filed  as  aforesaid,  shall  expire  at  the  end  of  five  years  from 
the  day  on  which  such  claim  shall  have  been  filed,  unless  the  same 
shall  be  revived  by  scire  facias,  in  the  manner  provided  by  law  in 
the  case  of  judgments;  in  which  case  such  lien  shall  continue  in  like 
manner  for  another  period  of  five  years;  and  so  from  one  such  period 
to  another,  unless  such  lien  be  satisfied,  or  the  same  be  extinguished 
bv  a  sheriff’s  sale  or  otherwise,  according  to  law. 

Section  26.  In  every  case  in  which  the  amount  of  any  claim  as 
aforesaid  shall  be  paid  or  otherwise  satisfied,  it  shall  be  the  duty  of 
the  claimant  or  his  legal  representative,  at  the  request  of  the  owner 
of  the  building,  or  of  any  other  person  interested  therein,  and  on 
payment  of  the  costs,  to  enter  satisfaction  on  the  record  of  such  claim 
in  the  office  of  the  prothonotary  of  the  court  in  which  such  claim 
shall  have  been  entered ;  which  shall  for  ever  thereafter  discharge 
and  release  the  same. 

Section  27.  If  any  person  who  shall  have  received  satisfaction  as 
aforesaid,  shall  neglect  or  refuse  to  enter  satisfaction  of  such  claim  as 
aforesaid,  within  sixty  days  after  request  and  payment  of  the  costs 
of  suit  as  aforesaid,  he  shall  forfeit  and  pay  to  the  party  aggrieved, 
any  sum  not  exceeding  one  half  of  the  amount  of  such  claim,  to  be 
recovered  as  debts  of  a  like  amount  are  recoverable. 

Section  28.  Provided,  that  nothing  in  this  act  contained,  shall 
be  construed  to  impair  or  otherwise  affect  the  right  of  any  person  to 
whom  any  debt  may  be  due  for  work  or  materials,  to  maintain  any 
personal  action  against  the  owner  of  the  building,  or  any  other  per¬ 
son  liable  therefor,  to  recover  the  amount  of  such  debt. 
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Seetion  29.  The  lien  herein  before  given,  is  hereby  declared  to 
extend  to  plumbers,  and  to  persons  furnishing  curbstone  for  the  pave¬ 
ment  of  any  building  as  aforesaid. 


a  mi 

Entitled,  “  An  act  relating  to  the  Attachment  of  Vessels .” 


Section  1. 


2. 

3. 


4. 


5. 


6. 


7. 
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10. 


11. 


12. 


13. 


14. 


16. 


CONTENTS. 

Ships  and  vessels  liable  to  a  lien  for  debts  contracted 
within  this  commonwealth,  for  materials  and  work  in 
the  building  of  the  same. 

The  lien  shall  continue  till  the  ship  shall  next  proceed 
to  sea. 

The  classes  of  mechanics  and  tradesmen  entitled  to  the 
provisions  of  this  act. 

Any  of  the  said  tradesmen  or  mechanics  may  file  a  libel 
in  the  office  of  the  prothonotary  of  the  court  of  com¬ 
mon  pleas,  or  of  the  district  court. 

All  of  the  said  mechanics  and  tradesmen  may  join  in  one 
libel. 

Any  of  the  said  mechanics,  <fcc.,  may,  pending  a  libel, 
become  a  party  libellant  therein. 

If  several  suits  be  brought,  they  may  be  consolidated. 

An  attachment  may  be  issued  upon  the  libel — form  of 
the  writ. 

But  no  such  writ  shall  be  issued  against  a  vessel  under 
seizure,  by  process  of  the  courts  of  the  United  States. 

The  officer,  upon  executing  the  attachment,  shall  give 
notice — what  that  notice  shall  contain. 

The  ship  may  be  discharged  from  the  attachment  if  the 
owner  shall  give  bond  with  condition,  &c. 

Such  proceedings,  upon  the  return  of  the  writ,  may  be 
had  as  are  usual  in  courts  of  admiralty. 

Questions  of  fact  in  issue  shall  be  tried  by  a  jury,  unless 
the  parties  shall  agree  to  refer,  <fec. 

The  court  may  pronounce  the  same  decrees,  and  enforce 
them  by  the  like  process,  as  courts  of  admiralty. 

After  three  months  from  the  first  publication  of  notice  of 
the  attachment,  the  court  may  decree  a  sale,  <fcc.,  and 
award  a  writ  of  sale — form  of  the  writ. 

If  the  proceeds  of  sale  be  insufficient  to  satisfy  all  the 
liens,  they  shall  be  distributed  pro  rata. 
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REMARKS 

Upon  the  bill  entitled  “ An  act  relating  to  the  attachment  of  Vessels .” 

Thus  bill  derived  principally  from  the  following  acts,  viz  :  the 
act  of  me  27  th  March,  1784,  to  secure  persons  employed  in  building 
and  fitting  ships  and  vessels  for  sea,  &c.,  for  their  work  and  mate¬ 
rials,  Smith’s  Laws,  92.)  The  supplement  to  that  act,  passed  the 
9th  F  .  : ,  1793,  (3  Smith’s  Laws,  89.)  The  act  5th  March, 

1819,  Ang  the  provisions  of  the  before  mentioned  acts  to  cop¬ 
persmiths,  brass-founders,  coopers  and  venders  of  sail  cloth;  and  the 
act  11th  April,  1825,  (P.  L.  162,)  extending  the  benefit  of  the  same 
acts  tc  lumber  merchants.  We  have  introduced  some  new  provi¬ 
sions,  and  have  added  some  forms.  The  bill,  though  a  short  one,  is 
important  to  several  of  the  counties  of  the  commonwealth,  but  espe¬ 
cially  sc-  1  .he  city  and  county  of  Philadelphia.  It  is  so  nearly 
conne  -  in  its  object,  and  so  similar  in  its  provisions  to  the  laws 
securing  a  lien  to  mechanics  upon  buildings  erected  by  them,  and 
persons  furnishing  the  materials  for  their  construction,  that  it  may  be 
supposed  we  ought  to  have  compiled  both  under  one  title.  But  the 
last  mentioned  acts  admit  of  much  greater  extension  than  the  one 
under  in-ideration,  and  there  are  necessarily  some  diversities  in  the 
procec.  to  enforce  the  law  in  the  two  classes  of  cases;  so  that 
nothing  v  ild  have  been  gained  in  brevity  by  consolidation.  We 
shall  add  only  a  few  remarks  upon  such  of  the  sections  as  contain 
new  matter  and  the  references. 

§  1.  This  section  is  derived  from  the  act  27th  March,  1784,  sec¬ 
tion  2. 

§  2.  This  section  is  from  the  same  act,  section  6.  See  3  Yates, 
392;  Hopkinson’s  Admiralty  Decisions,  131. 

§  3.  This  section  is  from  the  act  27th  March,  1784,  section  2  ; 
5th  March,  1819,  section  1 ;  11th  April,  1825,  section  2. 

§  4  Tibs  section  is  from  the  act 27th  March,  1784,  section  3. 

§  5  This  section  is  from  the  same  act,  section  4. 

§  6.  This  section  is  new  in  terms,  but  implied  by  the  act  27th 

March,  1784,  section  4. 

§  7.  This  section  is  from  the  act  27th  March,  1784,  section  4. 

§  8.  This  section  is  new  in  terms,  but  suggested  by  the  act  27th 

March  1734,  section  3,  and  the  act  9th  February,  1793,  section  1. 
The  form  given,  supplies,  the  place  of  a  writ  of  attachment,  and  the 
laonit  i  usual  by  the  practice  of  admiralty  courts.  (Hall’s  practice, 
132,  134.) 

§  9.  This  section  is  new.  A  similar  provision  exists  in  the  laws 
of  a  neighbouring  state.  It  is  important  in  order  to  avoid  a  conflict 

ef  jurisdiction. 

§  I  This  section  is  also  new.  The  law,  as  it  now  is,  does 
not  provid ;  sufficiently  for  the  interest  of  absent  owners.  It  may  oc¬ 
cur  tli  the  commander  of  the  vessel  may  have  an  interest  adverse  to 
that  of  the  >.  wner,  or  he  may  be  otherwise  so  situated,  as  to  prevent 
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speedy  information  of  the  attachment  being  given  to  th  Tier. 
This  section  will  remove  the  defect.  The  last  clause  Is  do-  .  d  to 
enable  the  court  to  make  a  general  decree,  ascertaining  the  a;  ,ount 
necessary  to  be  raised  within  three  months  after  the  attachment,  if 
the  proceeding  in  other  respects  is  matured  for  a  decree.  It  should 
be  considered  in  connexion  with  sections  15  and  16. 

§  11.  This  section  is  derived  from  the  act  27th  March,  17  s  i,  §5. 

§  12,  13  and  14.  These  sections  are  from  the  act  9th  February, 
1793,  section  1. 

§  15.  This  section  is  in  part  new.  The  limitation  of  three  months 
is  designed  to  give  opportunity  for  presenting  claims  against  ves¬ 
sel,  under  the  attachment,  according  to  the  notice  require  1  h  /  the 
third  clause  of  section  10.  This  section  also  proposes  that  b  tourt 
may  decree  the  sale  of  the  tackle,  apparel,  and  furniture  of  1  ship, 
without  the  vessel  wheTe  the  claims  may  be  satisfied  in  .this  manner. 
It  is  a  hardship  upon  the  owner  to  require  the  sale  of  the  vessel,  ex¬ 
cept  in  cases  where  the  amount  required  could  not  be  raised  without 
the  sale  of  the  vessel  itself.  The  form  given  is  new  in  term.-,  but  is 
very  similar  to  the  form  in  use.  See  the  act  9th  February  1793, 
section  1. 

§  16.  This  section  is  new  in  terms,  but  implied  by  the  provi¬ 
sions  of  the  acts  in  force.  The  last  clause  of  section  10,  was  in¬ 
troduced  with  a  view  to  distribution  pro  rata  in  cases  of  deficiency 
to  pay  all  the  claims. 


an  act 

RELATING  TO  THE  ATTACHMENT  OF  VESSELS. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
commonwealth  of  Pennsylvania,  in  General  Assembly  met,  as 
follows : 

Section  1.  Ships  and  vessels  of  all  kinds,  built,  repaired,  or  fitted 
within  this  commonwealth,  shall  be  subject  to  a  lien  for  all  debts 
contracted  by  the  masters  or  owners  thereof,  for  work  done  or  for 
materials  found  or  provided  in  the  building,  repairing,  fitting,  furnish¬ 
ing  or  equipping  of  the  same,  in  preference  to  any  other  debt  due 
from  the  owners  thereof. 

Section  2.  The  lien  aforesaid,  shall  continue  during  the  time  that 
shall  intervene  between  the  contracting  of  such  debts,  and  the  time 
when  guch  ship  or  vessel  shall  proceed  to  sea  next  after  the  work 
done  or  the  materials  furnished,  as  aforesaid,  and  no  longer. 

Section  3.  The  lien  for  work  done  and  materials  furnished  as 
aforesaid,  shall  exist  in  favor  of  the  following  classes  of  tradesmen 
and  mechanics,  and  no  others,  to  wit:  carpenters,  blacksmiths,  mast- 
makers,  boatbuilders,  blockmakers,  ropemakers,  sailmakers,  riggers, 
joiners,  carvers,  plumbers,  painters,  shipchandlers,  coppersmiths, 
brassfounders,  coopers,  venders,  of  sail  cloth,  and  lumber  merchants. 

Section  4.  Any  of  the  said  tradesmen  or  mechanics  may  file  a 
libel  in  the  office  of  the  prothonotary  of  the  district  court,  or  court  of 
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•common  pleas  of  the  proper  county,  wherein  the  cause  of  action  shall 
arise,  or  in  any  county  where  the  said  ship  or  vessel  may  be  found, 
against  such  ship  or  vessel,  her  tackle,  furniture,  and  apparel. 

Section  5.  All  or  any  of  the  said  tradesmen  or  mechanics  may 
join  in  one  libel  for  the  recovery  of  all  their  claims,  in  the  same  man¬ 
ner  as  mariners  are  permitted  by  the  usages  of  courts  of  admiralty  to 
join  in  one  suit  for  the  recovery  of  their  wages. 

Section  9.  Whenever  a  libel  shall  be  filed  by  any  tradesman  or 
mechanic  as  aforesaid,  it  shall  be  lawful  for  any  other  tradesman  or 
mechanic,  having  a  claim  as  aforesaid,  to  apply  to  the  court,  by  pe¬ 
tition,  at  any  time  during  the  pendency  of  the  action,  to  become  a 
party  libellant;  and  upon  due  proof  of  his  claim  as  aforesaid,  he  shall 
be  recieved  and  permitted  to  prosecute  his  claim  jointly  with  the  per¬ 
sons  who  commenced  the  action. 

Section  7.  If  more  than  one  suit  shall  be  brought  as  aforesaid, 
against  the  same  ship  or  vessel,  by  all  or  any  of  the  said  tradesmen 
or  mechanics,  the  court  shall  cause  the  said  actions  to  be  consolidated 
into  one,  and  give  one  definitive  sentence  or  decree,  comprehending 
all  such  debts  as  shall  be  duly  supported. 

Section  8.  Upon  the  fifing  of  a  libel  as  aforesaid,  supported  by 
the  oath  or  affirmation  of  the  libellant,  it  shall  be  lawful  for  him  to 
have  a  writ  of  attachment  to  be  made  according  to  the  following  form 
to  wit: 

-  County,  ss. 

[l.  s.]  The  commonwealth  of  Pennsylvania  to  the  sheriff  of  said 
county,  Greeting: 

We  command  you,  that  you  arrest,  attach  and  safely  keep  the 

schooner - of - tons  burthen  or  thereabouts,  lying  at - 

of  which  A.  B.  late  of  - is  master,  (or  otherwise  sufficiently 

describing  the  vessel  to  be  attached,)  her  tackle,  apparel  and  furni¬ 
ture,  and  that  you  summon  A.  B.  (the  master  or  owner  who  contract¬ 
ed  the  debt  for  which  the  vessel  is  attached)  if  he  may  be  found 

within  your  bailiwick,  to  appear  before  our  court  of - to  be 

holden  at - — —  in  and  for  said  county,  on  the - day  of - 

then  and  there  to  answer  the  libel  of  C.  D.  who  demands  against 
the  said  schooner  and  the  said  A.  B.  the  owner,  (or  the  master  there¬ 
of)  the  sum  of - dollars,  for  materials  found  (or  as  the  case  may 

be  “  for  work  done,”  &c.)  for  the  building  of  the  said  schooner,  to 
wit:  for  (two  thousand  feet  of  plank,  &c.,  setting  forth  the  claim 
briefly  as  in  the  libel,)  which  said  sum  the  said  C.  D.  averreth  is 
wholly  due :  And  how  you  shall  have  executed  this  writ  make 
known  to  our  said  judges  at  the  day  and  place  aforesaid,  and  have 
you  then  there  this  writ.  Witness,  <fcc. 

Section  9.  But  no  writ  of  attachment  shall  be  issued  against  any 
vessel  as  aforesaid,  which  shall  have  been  seized  by  process  of  any 
court  of  the  United  States  having  admiralty  jurisdiction,  while  the 
same  shall  be  actually  held  by  virtue  thereof,  nor  against  any  vessel 
which  shall  have  been  sold  by  order  of  such  court  for  any  debt  con¬ 
tacted  as  aforesaid  previously  to  the  time  of  such  sale :  Provided 
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nevertheless,  That  if  the  payment  of  such  debts  shall  be  decreed  by 
the  said  court,  the  lien  shall  continue  until  the  payment  thereof  shall 
be  enforced  by  the  process  of  such  court. 

Section  10.  Immediately  after  the  execution  of  any  writ  of  at- 
fachment  as  aforesaid,  the  officer  executing  the  same  shall  cause  no¬ 
tice  thereof  to  be  given  in  one  newspaper  published  within  the  city 
or  county,  once  a  week  during  six  successive  weeks,  and  every  such 
notice  shall  contain — 

1.  The  name  of  the  ship  or  vessel  attached,  the  name  of  the  port 
or  place  to  which  she  belongs,  and  the  name  of  her  last  commander. 

2.  That  such  ship  or  vessel  will  be  sold  for  the  payment  of  debts 
contracted  for  work  done  or  for  materials  provided  in  the  building, 
repairing,  fitting,  furnishing  or  equipping  of  the  same,  (as  the  case 
may  be)  unless  the  owner,  consignee,  commander,  or  some  person 
in  their  behalf,  shall  appear  and  pay  the  same,  or  otherwise  obtain  the 
discharge  of  such  ship  or  vessel  within  three  months  from  the  first 
publication  of  such  notice. 

3.  In  every  such  notice  he  shall  require  all  persons  having  a  lien 
for  any  debts  contracted  as  aforesaid,  to  file  the  same  within  three 
months  from  the  first  publication  of  such  notice,  or  be  debarred  from 
prosecuting  their  claims  under  such  writ  of  attachment. 

Section  11.  If  the  owner  or  master  of  any  ship  or  vessel  attached 
as  aforesaid,  or  his  or  their  agent,  shall  enter  into  a  bond  to  the  com¬ 
monwealth  with  sufficient  sureties,  to  be  approved  of  by  the  court 
from  which  the  process  issued,  or  by  a  judge  thereof,  with  condition 
to  answer  all  the  demands  aforesaid,  which  shall  be  at  that  time  filed 
against  the  same,  and  fully  to  satisfy  and  pay  all  such  of  them  as 
shall  be  proved  and  recovered,  such  ship  or  vessel  shall  be  forthwith 
discharged  from  the  attachment  as  aforesaid,  and  be  permitted  to  pro¬ 
ceed  on  her  voyage. 

Section  12.  Upon  the  return  of  any  such  writ,  such  further  pro¬ 
ceedings  may  be  had  for  the  recovery  of  the  debts  aforesaid,  as  are 
usually  had  in  courts  of  admiralty,  and  for  the  recovering  of  mari¬ 
ners’  wages,  and  other  debts  actually  contracted  upon  the  high  seas. 

Section  13.  All  questions  of  fact  which  shall  arise  under  this  act, 
shall  be  tried  by  a  jury  of  the  county  forthwith,  upon  the  joining  of 
an  issue  therein  by  the  parties,  unless  they  shall  agree  by  writing, 
filed,  to  refer  the  same  to  arbitrators  by  rule  of  court. 

Section  14.  The  said  court  shall  have  power  to  pronounce  the 
same  interlocutory  and  final  sentence  or  decree  upon  such  libel,  and 
upon  thq  petition  of  any  other  person  concerned,  and  enforce  tht 
same  by  the  like  writ,  writs,  or  other  compulsory  process,  as  a  cour 
of  admiralty  might  in  like  cases. 

Section  15.  At  any  time  after  three  months  elapsed  from  the  first 
publication  of  the  notice  of  the  attachment  as  aforesaid,  the  court  may 
proceed  to  make  an  order  and  decree  for  the  sale  of  such  ship  or  ves¬ 
sel,  or  of  the  tackle,  apparel  and  furniture  thereof,  if  the  amount  ne¬ 
cessary  to  be  raised  can  be  satisfied  by  the  sale  of  the  same,  without 
selling  the  vessel,  and  thereupon  the  court  shall  award,  upon  motion1 
a  writ  of  sale,  to  be  made  according  to  the  following  form,  to  wit: 
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- -  County,  ss. 

[l.  s.]  The  commonwealth  of  Pennsylvania  to  the  sheriff  of  said 
county,  Greeting : 

Whereas,  lately  by  our  writ  of  attachment  we  commanded  you, 
&c.  (reciting  the  writ  and  the  return,)  and  afterwards  such  proceed¬ 
ings  were  had  in  our  said  court,  that  the  said  A.  B.  (C.  D  &c.)  ob¬ 
tained  the  judgment  and  decree  of  the  said  court,  to  recover  the  sums 
respectively  due  to  them,  to  be  levied  by  the  sale  of  the  said  vessel, 

amounting  in  the  whole  to  the  sum  of - ;  we  therefore  command 

you,  that  you  expose  the  said  schooner - ,  her  tackle,  apparel  and 

furniture,  (if  the  order  be  to  sell  the  tackle,  &c.  without  the  vessel, 
say  “her  tackle,  apparel  and  furniture,”)  to  sale  by  public  vendue  or 
outcry,  and  the  money  arising  from  the  sale  of  the  said  vessel,  (or  as 
the  case  may  be,  tackle,  apparel  and  furniture,)  you  have  before  our 
said  judges  at - the  day  of - next. 

Witness,  &c. 

Section  16.  If  the  proceeds  of  any  ship  or  vessel  sold  as  afore¬ 
said,  shall  not  be  sufficient  to  satisfy  all  the  liens  against  such  vessel 
as  aforesaid,  the  same  shall  be  distributed  p ro  rata  among  all  of  the 
creditors  aforesaid  whose  claims  shall  have  been  tiled  in  the  office  of 
the  prothonotary  of  the  court  previously  to  the  decree  of  sale  as  afore¬ 
said. 


a  asm 


Entitled,  “  An  act  relating  to  Bonds  with  penalties,  and  Official 

Bonds. 

CONTENTS. 


Section  1. 


2. 


3. 


4. 

5. 


6. 


In  actions  upon  bonds  for  a  penal  sum  for  non-perform¬ 
ance  of  a  written  agreement,  the  plaintiff  shall  assign 
all  the  breaches  for  which  damage  has  accrued  up  to 
the  time  of  suit  brought,  and  may  take  judgment  for 
the  penalty,  and  execution  for  the  damages  assessed. 

Scire  facias  shall  be  issued  in  case  of  subsequent  breaches 
— setting  them  forth. 

Defendant  may  pay  into  court  the  damages  and  costs, 
and  a  stay  of  execution  shall  then  be  entered  of  record. 

Defendant  may  pay,  upon  execution,  the  damages  and 
costs,  and  his  body  and  estate  shall  then  be  discharged. 

But  the  judgment  for  the,  penalty  shall  remain  as  a  fur¬ 
ther  security. 

Bonds  given  to  the  commonwealth  by  public  officers, 
executors,  administrators,  guardians,  committees, 
assignees,  receivers,  trustees,  &c.,  may  be  sued  as 
follows : — 
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1.  The  writ  shall  be  issued  in  the  name  of  the  common¬ 

wealth,  and  the  names  of  the  persons  suing  shall  be 
suggested,  &c. 

2.  Persons  having  several  interests  may  join  in  the  writ 

and  declare  separately,  or  join  in  the  declaration, 
and  in  the  replication  separately  alledge  breaches. 

3.  Persons  not  originally  party  to  the  writ  may,  by  sug¬ 

gestion  and  leave  of  the  court,  become  party  thereto 
at  any  time  before  judgment. 

4.  The  defendants  may  plead  performance  of  the  condi¬ 

tion  as  it  respects  the  persons  suing  the  writ,  or  any 
of  them. 

5.  If  several  join  in  the  writ  and  separate  issues  be  taken, 

they  may  have  separate  trials,  or  all  the  issues  may 
be  tried  at  the  same  time  by  the  same  jury. 

6.  'The  parties  to  each  issue  shall  be  liable  for  the  costs 

of  the  trial  thereof. 

7.  If  judgment  be  given  for  defendants  on  all  the  issues, 

it  shall  not  debar  any  other  persons  of  any  right  of 
action  therein,  or  the  same  plaintiffs  of  any  subse¬ 
quent  cause  of  action. 

8.  Judgments  against  the  defendants  shall  be  entered  for 

the  commonwealth  in  the  amount  of  the  bond,  and 
for  the  person  giving  the  writ  in  the  amount  of  the 
damages  assessed  and  the  costs. 

9.  Judgment  entered  for  the  commonwealth  shall  not  bo 

a  lien,  unless  the  commonwealth  commenced  the 
action. 

10.  Judgment  for  the  person  suing  the  writ  shall  be  a  lien. 

11.  A  scire  facias  may  be  issued  on  the  judgment  entered 

for  the  commonwealth  in  case  of  a  breach  subse¬ 
quent  thereto,  the  party  suing  the  writ  suggesting 
his  interest  in  the  judgment. 

12.  Judgments  for  the  plaintiff  in  such  writ  of  scire  facias 

to  have  like  effect  as  judgments  in  personal  actions. 

13.  The  sureties  may  pay  into  court  the  whole  amount 

of  the  penalty  and  costs,  and  thereupon  be  dis¬ 
charged;  but  their  discharge  shall  not  affect  the 
liability  of  their  principal. 


REMARKS 

Upon  the  hilt  relating  to  Actions  upon  Bonds,  §~c. 

i  1  to  5.  These  sections  are  derived,  with  verbal  alterations,  from 
the' statute  8  and  9  William  III,  ch.  11,  section  8,  Rob.  Dig.  142. 
The  rules  of  pleading  at  common  law  required  that  the  plaintiff 
should  allege  but  a  single  breach  of  the  agreement  secured  by  the  pe- 
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nalty  t  upon  the  proof  of  a  single  breach,  the  print  iff  was  entitled 
to  a  ul  r. neat  for  the  whole  penalty.  Previous  to  this  statute,  the 
defend  '  was  obliged  to  go  into  chancery  to  get  relief  against  the 
•pena  end  that  court,  in  order  to  grant  it,  would  direct  an  issue  of 
quant’. dammficatus  (Douglass’  Rep.  49.)  One  object  of  the 
statu  1  .  3  to  avoid  this  necessity.  Although  carelessly  penned,  it 
was  o'  asly  made  for  the  benefit'  of  defendants,  and  on  that  ground 
the  pi  o'  i  ion  of  the  statute,  that  “the  plaintiffs  may  assign  as  many 
breac  s,”  &c.  has  been  deemed  compulsory  upon  them,  and  opera¬ 
tive  i  ■  pi  vent  them  from  proceeding  as  at  common  law,  for  the  pe-* 
nalty  -'his  act  is  highly  remedial.  It  is  designed  to  give  relief  to 
plain  ommensu rate  with  the  damage  sustained,  and  to  protect 

defer  ■  from  demands  not  due  in  conscience,  and  supersede  the 
nsce  f  proceeding  in  equity.  As  we  have  no  court  of  chance¬ 
ry,  it  is  probable  that  our  courts  would,  withoutt’ne  aid  of  that  statute 
in  son  form,  have  done  the  same  thing. 

In  sections  under  consideration,  we  have  in  several  instances 
adop  construction  rather  than  the  letter  of  the  statute.  1  Wms. 

Saur  n.58,  notes;  6  T.  Rep.  636-7.540;  Hailstone  on  bonds, 
129. 

W .  i,  only  add,  that  the  object  of  these  sections  is  merely  to 
prov  node  of  practice  where  the  plaintiff  is  not  entitled  in  equi¬ 
ty  to  Hire  sum,  and  not  to  vary  the  rights  of  the  parties  where 

the  ;  sum  is  of  the  essence  of  the  agreement, "or  in  the  nature 

of  st  .  •  cd  damages.  (4  Burr, 2225  ;  2  Bos.  and  Pull.  350  ;  2Ath. 

328  3  h.  395.) 

§  J.  This  section  relates  to  suits  upon  bonds  given  by  public 
office  by  persons  appointed  by  authority  of  law  to  execute  any 
public  1  'ust.  It  includes  the  official  bonds  of  sheriffs,  coroners, 
cons  recorders,  registers,  prothonotaries,  clerks,  inspectors, 

aucti  -  :  Also,  the  bonds  of  executors,  administrators,  guardians, 

com  s  of  lunatics,  assignees,  receivers  and  other  persons  char¬ 
ged  he  execution  of  private  trusts.  The  design  of  the  section  is 

to  as  te  the  practice  in  all  these  cases,  and  in  some  respects  to  alter 

the  It  is  derived  in  part  from  the  following  acts,  viz  :  27th 

Mar  “13,  sections  14  and  15;  28th  March,  1803,  section  4 ; 

20th  l,  1810,  section  29  ;  13th  March,  1827,  section  2  ;  15th 
Mar  !'.  ■  12,  section  44.  The  whole  section,  (considered  with  re- 
fere  its  object)  may  be  deemed  new  matter,  although  it  con¬ 
tain  . /  provisions  with  the  application  of  which  our  courts  are 

fam 

Ti  -tail  which  was  indispensible  to  the  purpose  in  view,  will 
super:'  at  the  necessity  of  remark  upon  the  particular  clauses. 
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RELATING  TO  BONDS  WITH  PENALTIES,  AND  OFFICIAL  BONDS- 

It  is  enacted  by  the  Senate  and  House  of  Represente  d  ■  s  of  the 
Commonwealth  of  Pennsylvania,  in  General  Assembly  met,  as 
follows,  to  wit: 

I.  OF  BONDS  AND  PENALTIES  TO  SECURE  THE  PERFORMANCE  OF  AGREE- 
•  MENTS  IN  WRITING. 

Section  1 .  In  all  actions  which  shall  be  brought  in  any  court  of 
record  of  this  commonwealth  upon  any  bond,  or  for  any  penal  sum 
for  the  non-performance  of  any  covenant  or  written  agreement,  the 
plaintiff’ shall  assign  in  his  declaration,  replication, -or  otherwise  upon 
the  record,  all  and  singular  the  breaches  of  such  covenant  or  agree¬ 
ment  for  which  damages  shall  have  accrued  at  and  before  the  time  of 
the  writ  sued  out;  and  thereupon  he  shall  have  judgment  for  the 
amount  of  such  bond  or  penalty  in  due  course  of  law,  and  execution 
thereof  for  such  damages  as  shall  be  assessed  for  the  breaches  of  such 
covenant  or  agreement  assigned  as  aforesaid,  with  costs  it„  and 
no  more. 

Section  2.  In  case  of  any  subsequent  breach  of  such  covenant  or 
agreement,  it  shall  be  lawful  for  the  plaintiff’  in  such  judgment,  by  a 
writ  of  scire  facias  thereon,  setting  forth  such  breaches,  to  assess 
against  the  defendant,  his  heirs,  executors,  administrators  or  assigns, 
such  further  damages  as  he  shall  have  sustained  by  reason  of  such 
subsequent  breach;  and  thereupon  he  shall  have  judgment  and  exe¬ 
cution  for  such  damages  with  costs  of  suit,  and  for  no  more;  and  the 
plaintiff  may  proceed  in  like  manner  as  often  as  a  breach  shall  occur 
subsequently  to  any  such  proceeding. 

Section  3.  If  the  defendant  in  any  such  judgment  shall,  before 
execution  executed,  pay  into  the  court  where  such  action  shall  have 
been  brought,  the  damages  assessed  as  aforesaid,  together  with  the 
costs,  a  stay  of  execution  of  the  said  judgment  shall  be  entered  on 
the  record. 

Section  4.  If  the  defendant  in  such  judgment  shall  p  :  r'on  an 
execution  issued  thereon,  the  damages  assessed  as  aforesaid,  together 
with  the  costs  of  suit  and  the  costs  of  such  execution,  such  payment 
shall  be  entered  upon  record,  and  the  body,  goods,  and  real  r:  ?ate  of 
such  defendant,  shall  thereupon  be  discharged  from  such  execution. 

Section  5.  Provided,  That  judgments  obtained  upon  any  bond 
for  any  penalty  as  aforesaid,  shall  remain  as  a  further  security  for 
such  damages,  as  the  plaintiff,  his  executors  or  administrator'  shall 
sustain  by  any  further  breach  of  any  covenant  or  agreement  as  afore¬ 
said. 

II.  OF  OFFICIAL  BONDS. 

Section  G.  Every  bond  and  obligation  which  shall  be  gi  ren  to 
the  commonwealth,  by  any  public  officer,  or  by  any  person  appoint¬ 
ed  under  authority  of  law  to  execute  any  public  trust :  A  lso,  every 
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bond  which  shall  be  given  by  any  executor,  administrator,  guardian, 
committee,  assignee,  receiver  or  trustee,  with  intent  in  every  of  the 
said  cases  to  secure  the  faithful  execution  of  the  respective  offices, 
employment  or  trust,  and  for  the  use  of  all  such  persons  and  jodies 
politic  and  corporate,  as  may  be  affected  by  the  official  acts  or  ne¬ 
glect  of  such  officer  or  person,  may  be  sued  and  prosecuted  in  the 
manner  following,  to  wit : 

1 .  The  writ  shall  in  such  case  be  issued  in  the  name  of  the  com¬ 
monwealth,  and  the  names  of  the  persons  by  whom  the  san; ;  shall 
be  sued  out,  shall  be  suggested  as  plaintiffs  therein,  and  such  persons 
shall  be  liable  for  the  costs  of  the  suit  in  like  manner  as  plain  iffs  in 
other  cases. 

2.  If  two  or  more  persons  having  several  interests,  shall  toin  in 
suing  such  writ,  it  shall  be  lawful  for  them  to  declare  separately 
thereon,  and  set  forth  in  their  declarations  respectively,  the  breaches 
of  the  condition  of  such  bond  or  obligation  which  shall  have  been 
made  to  their  particular  injury ;  or  they  may  join  in  declaration 
thereon,  and  afterwards  in  their  replications,  or  otherwise,  ac  ording 
to  the  course  of  practice  in  like  cases,  set  forth  upon  the  record  the 
breaches  of  the  condition  aforesaid. 

3.  It  shall  be  lawful  for  any  other  person  to  whom  a  cause  of  ac¬ 
tion  shall  have  accrued  on  such  bond  or  obligation,  at  any  ti  ne  be¬ 
fore  judgment  upon  a  suggestion  filed,  with  leave  of  the  court,  to  be 
made  a  party  plaintiff  in  such  writ,  and  thereupon  he  may  declare 
and  set  forth  the  breaches  of  condition  of  such  bond  or  obligation  to 
his  particular  injury  as  aforesaid. 

4.  The  obligors  in  any  such  bond  or  obligation,  may  plead  per¬ 
formance  of  the  condition  thereof,  so  far  as  it  respects  the  per:  ons  by 
whom  such  writ  was  sued,  or  any  of  them ;  and  if  such  fact  be  con¬ 
fessed  or  found,  such  persons  shall  be  debarred  of  their  action  upon 
that  writ. 

5.  If  several  persons  shall  join  as  aforesaid  in  any  such  writ,  and 
if  issues  be  taken  by  them  separately  from  each  other  against  the  de¬ 
fendants,  it  shall  be  lawful  for  them  to  have  a  separate  trial  thereof ; 
or,  at  their  election,  such  issues  may  be  tried  at  the  same  time,  and 
if  they  be  issues  in  fact,  by  one  and  the  same  jury. 

6.  The  parties  to  any  issue  taken  as  aforesaid,  shall  be  liable  for  the 
costs  of  the  trial  thereof,  in  like  manner  as  if  they  only  were  parties 
in  the  proceeding. 

7.  If  judgment  upon  all  issues  taken  as  aforesaid  be  rendered  for 
the  defendants,  such  judgments,  and  the  pleadings  and  proceedings 
upon  which  they  shall  be  founded,  shall  not  estop,  debar,  or  other¬ 
wise  affect  the  action  which  any  other  person  or  body  politic  or  cor¬ 
porate  may  at  any  time  have  upon  such  bond,  nor  shall  such  judg¬ 
ment  debar  any  action  which  the  said  plaintiffs  may  have  therein  for 
any  subsequent  breach  or  cause. 

8.  If  final  judgment  be  rendered  against  the  defendants  upon  any 
issue  taken  as  aforesaid,  such  judgment  shall  be  as  follows,  to  wit : 

(1.)  For  the  commonwealth  in  the  amount  of  such  obligation  or 
bond. 


26 


(2.)  For  the  plaintiff  in  such  issue  in  the  amount  of  damages  as¬ 
sessed,  and  for  the  costs  accrued  between  such  plaintiff  and  the  de¬ 
fendant'. 

9.  r!  he  judgment  for  the  commonwealth  as  aforesaid,  shall  remain 
for  the  satisfaction  of  all  persons  entitled  to  the  benefit  of  the  bond  or 
obligation  upon  which  it  was  rendered,  and  for  all  and  singular  the 
like  us’ s  and  purposes.  But  the  said  judgment  shall  not  be  a  lien 
upon  the  real  estate  of  the  defendants,  unless  the  commonwealth  shall 
have  commenced  the  action,  nor  shall  execution  thereof  be  had  ex¬ 
cept  in  the.  manner  hereinafter  provided. 

10.  The  judgment  for  the  plaintiff  in  such  issue  as  aforesaid,  shall 
be  a  lien  upon  the  real  estate  of  the  defendants  to  the  amount  thereof; 
and  such  plaintiff  may  have  execution  thereof  on  a  writ  of  scire  fa¬ 
cias,  or  other  action  thereon,  in  like  manner  as  may  be  had  in  the 
case  of  judgments  in  other  personal  actions. 

1 1 .  In  all  cases  where  the  condition  of  any  such  bond  shall  be  bro¬ 
ken  after  a  judgment  rendered  for  the  commonwealth  as  aforesaid,  it 
shall  be  lawful  for  the  party  aggrieved  to  proceed  by  a>  writ  of  scire 
facias  upon  such  judgment,  suggesting  his  interest  therein,  to  assess 
and  recover  the  damages  which  he  shall  have  su  stained,  in  the  man¬ 
ner  herein  before  provided  in  the  case  of  the  breach  of  the  condition 
of  a  bond  taken  to  secure  the  performance  of  a  covenant  after  a  judg¬ 
ment  had  upon  such  bond. 

12.  Every  judgment  rendered  for  the  plaintiff  in  any  such  writ 
of  scire  facias,  shall  be  of  like  effect,  to  all  intents  and  purposes,  as 
judgments  obtained  by  plaintiffs  in  other  personal  actions. 

13.  It  shall  be  lawful  for  the  sureties  in  any  bond  as  aforesaid,  to 
pay  into  court,  at  any  time  after  suit  brought  thereon  as  aforesaid, 
the  whole  amount  of  the  penalty  of  the  bond,  with  all  costs  of  suit 
up  to  that  time,  and  thereupon  they  shall  be  discharged  from  all  fur¬ 
ther  liability  by  reason  thereof.  But  nothing  herein  contained  shall 
debar  any  person  of  his  action  or  of  his  execution  against  the  officer, 
trustee  or  other  person,  for  whom  such  security  was  given  for  any 
damages  which  shall  not  be  paid  out  of  such  bond. 


&  asm 

Entitled,  “An  act  relating  to  actions  of  Replevin .” 
CONTENTS. 

I.  OF  THE  PROCESS. 

Section  1.  The  action  of  replevin  shall  be  commenced  by  writ — 
the  form  of  the  writ. 

2.  Of  the  plea  of  the  writ,  and  the  clause  of  summons 
therein. 
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3.  If  the  action  be  founded  on  a  distress,  or  on  an  unlaw¬ 
ful  taking,  the  writ  may  he  issued  in  the  county  where 
the  goods  were  taken,  or  where  they  may  be,  and  it 
maybe  executed  in  the  county  in  which  it  issued,  or 
in  any  county  adjoining. 

4.  If  the  goods  came  to  the  possession  of  the  defendant 
without  wrong,  the  writ  can  be  executed  only  in  the 
county  where  they  may  be. 

5.  In  all  cases  the  cause  of  action  must  be  verified  by  oath 
or  affirmation,  before  replevying  and  delivering  the 
goods,  &c. 

6.  The  officer  shall  take  a  replevin  bond  in  cases  found- 
ded  on  a  distress. 

7.  The  officer  shall,  at  the  request  of  the  avowant,  &c.  as¬ 
sign  such  bond. 

8.  In  actions  not  founded  on  a  distress,  the  plaintiff  shall 
give  a  bond,  with  sureties,  to  the  officer  in  the  name 
of  the  commonwealth,  for  the  use  of  all  persons  inter¬ 
ested,  with  condition  to  prosecute  his  writ  with 
effect,  &c. 

9.  The  officer  shall  file  the  bond  in  the  office  of  the  pro- 
thonotary  at  or  before  the  return  day  of  the  writ. 

10.  The  officer  shall  also  give  notice,  in  writing,  to  the  de- 
fendaut,  of  the  names  of  the  surities. 

11.  The  sureties  may  be  excepted  to  at  any  time  within 
twenty  days  atter  the  return  day  of  the  writ,  and  no¬ 
tice,  <fec. 

12.  The  officer  liable  in  the  first  instance  for  the  sufficien¬ 
cy  of  the  sureties. 

13.  How  the  value  of  the  goods  may  be  ascertained. 

14.  The  goods  replevied  to  be  forthwith  restored,  if  the 
sureties  given  are  insufficient,  and  others  sufficient  not 
found. 

15.  The  writ  may  be  served  as  a  summons,  and  proceed¬ 
ings  thereon  may  be  had  as  in  detinue ,  although  se¬ 
curity  be  not  given. 

16.  If  the  goods,  &c.,  have  been  taken  from  the  plaintiff 
by  actual  force,  &c.,  the  defendant  cannot  retain  them 
upon  a  claim  of  property,  except  by  leave  of  the 
court,  &c. 

17.  In  all  other  cases  the  defendant  may  retain  the  posses¬ 
sion  on  a  claim  of  property,  and  security  given,  &c. 

18a.  The  court  may  give  equitable  relief  upon  bonds  taken 
as  aforesaid — proviso. 

18&.  The  officer  to  file  such  bonds,  &c. 

19.  Plaintiffs  may  except  to  the  sureties  in  the  bonds  given 
by  defendants,  and  if  insufficient,  and  others  sufficient 
be  not  found,  the  court  may  order  the  peremptory 
execution  of  the  writ. 
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Section  20. 

21. 

22. 

23. 


24. 


25. 


26. 


27. 


28. 


29. 

30. 


31. 


32. 


33. 


34. 

35. 

36. 


The  officer  may  require  the  defendant  to  show  the 
goods,  &c,,  and  in  case  of  neglect  he  may  return  that 
they  have  been  eloigned. 

Upon  a  return  of  elongata,  a  capias  in  withunam  may 
be  awarded — form  of  the  writ. 

Proviso,  that  the  defendant  may  appear  and  plead  non 
cepit ,  and  enter  in  a  bond. 

The  plaintiff  may,  instead  of  proceeding  by  way  of 
capias  in  withunam,  declare  as  on  a  writ  in  detinue, 
if  the  defendant  has  been  summoned. 

If  the  officer  return  that  the  defendant  has  no  goods  or 
chattels  of  the  value  of  the  goods  or  chattels  mentioned 
in  the  writ,  the  plaintiff  may  have  a  writ  of  capias 
against  the  body  of  the  defendant — form  of  the  writ. 
The  defendant,  if  taken,  to  remain  in  custody  till  he 
give  bond  with  condition  as  aforesaid,  or  be  otherwise 
discharged  in  due  form  of  law. 

Writs  of  capias  in  withunam  against  the  goods  and 
body  of  the  defendant  may  be  sued  out  at  the  same 
time,  but  the  capias  against  the  body  not  to  be  executec1 
if  the  defendant  has  goods  of  the  value,  &c. 

If  the  officer  return  non  esl  inventus  upon  the  capias 
against  the  body,  the  plaintiff  may  declare  as  in  deti¬ 
nue,  if  the  defendant  has  been  summoned  on  any  pre¬ 
vious  process. 

The  plaintiff  may  have  alias  and  pluries  writs  of  re¬ 
plevin  and  of  capias  in  withunam,  and  the  bond  given 
shall  extend  to  all  of  them. 

No  writ  of  replevin  shall  be  granted  for  goods  taker 
under  process  of  law. 

The  court  may  grant  an  attachment  against  the  protho- 
notary  or  clerk  who  shall  issue  such  writ  in  such  case. 
No  such  writ  shall  be  executed  on  goods  exempt  from 
levy  on  execution,  if  the  defendant  shall  give  special 
bail. 

II.  PLEADINGS  IN  REPLEVIN. 

The  declaration  shall  conform  to  the  writ  and  the  re¬ 
turn. 

If  the  cause  of  action  be  the  unlawful  detention,  th< 
defendant  may  plead  the  like  pleas  as  in  the  action  o: 
detinue. 

If  the  defendant  took  the  goods  as  a  distress  for  rent 
he  may  avow  or  make  cognizance  generally,  &c.  with¬ 
out  setting  forth  the  grant. 

If  the  defendant  took  the  goods,  &c.  damage  feasant. 
he  may  avow  generally  without  setting  forth  the  title, 
The  landlord,  &c.  may  be  made  a  co-defendant  when 
the  action  is  brought  against  his  bailiff. 
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III.  OF  TIIE  JUDGMENT  AND  WRIT  OF  INQUIRY. 

Section  37.  In  cases  founded  on  distress  for  rent,  if  the  plaintiff 
become  nonsuit  before  issue  joined,  the  defendant  may- 
make  a  suggestion  in  nature  of  an  avowry,  &c.,  and 
ascertain  by  a  jury  of  inquiry  the  sum  in  arrear,  &c. 
and  have  execution. 

38.  In  case  of  nonsuit  after  an  avowry,  &c.  and  issue  joined, 
the  jury  shall  ascertain  the  amount  of  rent  in  arrear, 
and  the  defendant  may  have  judgment  and  execution, 
<fcc. 

39.  In  case  of  judgment  against  the  plaintiff  on  demurrer, 
the  court  shall  award  a  writ  of  inquiry. 

40.  The  defendant  may  destrain  for  the  residue  of  the 
arrears  of  rent,  where  the  goods  are  found  to  be  less 
in  value  than  the  sum  in  arrear. 

41.  In  cases  founded  upon  a  distress  damage  feasant,  the 
defendant  may  take  judgment  for  the  return  of  the 
goods,  or  at  his  election  to  receive  the  damages  if  the 
goods  shall  be  of  that  value,  &c. 

42.  Defendants  in  replevin  may  recover  damages  and  costs. 

43.  In  cases  where  the  right  of  property  is  in  question, 
the  jury  shall  assess  its  value  under  the  direction  of 
the  court,  with  damages,  &c. 

IV.  OF  THE  EXECUTION  OF  THE  JUDGMENT,  PRO  RETURNO  HABENDO. 

Section  44.  Execution  of  a  judgment  for  the  return  or  delivery  of 
goods — form  of  it. 

In  case  of  a  return  of  elongata,  the  court  may  enforce 
the  judgment  by  a  capias  in  withunam,  attachment, 
or  fieri  facias,  as  the  case  may  require. 

The  party  entitled  to  the  benefit  of  the  judgment  may-, 
without  further  process,  proceed  upon  the  bond. 


45. 
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REMARKS 

Upon  the  bill  relating  to  the  action  of  Replevin , 

The  action  of  replevin  has  been  extended  in  Pennsylvania  much 
beyond  its  original  design.  At  first,  its  use  was  to  restore  to  a  tenant 
goods  or  chatties  which  had  been  taken  from  him  by  a  distress; 
afterwards,  it  was  in  England  extended  to  all  cases  where  goods  had 
been  unlawfully  taken ;  but  in  Pennsylvania  this  action  may-  be 
brought  in  all  cases  ivhere  one  man  claims  goods  in  the  possession 
of  another.  The  consequence  of  this  extension  is,  incongruity  between 
some  of  the  forms  of  the  proceeding  and  some  of  the  uses  to  which 
it  may  be  applied.  Still  the  extension  is  a  valuable  improvement  of 
the  law,  and  peculiarly  important  to  our  system  of  equitable  juris¬ 
prudence.  In  our  report  made  on  the  9th  of  January,  1835  (at  page 
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25,)  some  remarks  were  made  to  the  same  effect.  It  has  been  ou 
endeavor,  in  this  bill,  to  adjust  the  forms  and  proceedings  in  the  ac 
tion  to  its  various  uses  according  to  our  practice,  and  to  remove,  a; 
far  as  we  could,  the  servities  and  defects  with  which  the  action  ii 
some  cases  is  chargeable. 

§  1.  This  section  provides  that  the  action  shall  be  commence! 
by  writ.  It  gives  also  the  form  of  the  writ.  The  act  of  1705,  au 
thorizes  the  “  justice  to  grant  writs  of  replevin,  in  all  cases  whatsoe 
ver  where  replevin  may  be  granted  by  the  laws  of  England,  taking] 
security  as  the  said  law  directs,  and  make  them  returnable  to  the  re 
spective  courts  of  common  pleas  of  the  county,  there  to  be  determin 
ed  according  to  law  ;  ”  (I  Sm.  L.  44.)  This  act  seems  to  confhnj 
the  action  to  cases  in  which  it  may  be  brought  in  England :  but  it  has 
been  remarked  that  it  is  of  much  more  extensive  use,  (1  Dali.  150  ; 

5  S.  and  R.  131.)  It  is  sufficient,  however,  to  remark  upon  thiij 
section,  that  the  provisions  and  the  form  of  the  writ,  are  in  aecor 
dance  with  the  practice. 

§  2.  This  section  is  made  necessary,  by  the  great  extension 
which  the  action  has  received  in  Pennsylvania  beyond  its  origina 
design — (Gilbert’s  Reports  85  ;  3  Bl.  Com.  13.)  The  extensioil 
touches  the  organic  principles  of  the  action.  The  pleadings  and  thil 
practice  were  settled  with  reference  to  the  more  limited  use.  Avow 
ry  and  eognizance  apply  to  cases  founded  upon  a  distress,  and  in  al 
cases  in  England,  and  in  most  if  not  all  of  the  United  States,  the  ac¬ 
tion  is  founded  upon  an  alledged  caption.  Hence  the  pleas  non  cepi, I 
cepit  in  alio  buo,  are  always  applicable  to  the  case  alledged. 

But  in  this  state  the  action  may  be  maintained  upon  the  mere  claim 
of  property,  where  there  has  been  no  caption  of  the  good,  and  con-1 
sequenlly,  iu  cases  where  the  usual  allegation  of  the  writ  is  fictitious. j 
and  of  course  merely  formal.  This  section  will  expunge  that  fiction, 
and  allow  the  plea  of  the  writ  to  be  varied  according  to  the  truth  oil 
the  case. 

§  3  and  4.  These  sections  are  new.  We  propose  a  distinction] 
between  the  action  when  brought  for  goods  destrained  or  taken  from1 
the  possession  of  the  plaintiff,  and  when  it  is  brought  for  good? 
which  came  to  the  defendant’s  possession  by  bailment,  trevor,  or 
otherwise,  without  wrong.  In  the  former  case,  it  is  proposed  that1 
the  action  may  be  brought  in  the  county  where  the  goods  were  taken, 
or  in  which  they  may  lie,  and  that  the  writ  may  be  served  in  the 
county  in  which  it  was  issued,  or  in  any  county  adjoining, 

By  the  stat.  52,  Hen.  3,  c.  4  and  c.  15,  and  the  stat.  1  and  2  Ph. 
and  M.  c.  12,  (Rob.  Dig.  170,  171,)  in  force  in  this  state,  it  ts  not 
lawful  to  drive  any  distress  out  of  the  county  in  which  it  was  taken- 

If  a  person  destraining  should  do  so,  it  appears  just  that  he  should 
be  followed  by  the  process  of  law  at  least  into  an  adjoining  county. 
In  regard  to  cases  founded  upon  a  trespass,  we  have  followed  the 
analogy  of  the  39th  section  of  the  bill  relating  to  commencement  of 
actions,  which  was  adopted  from  the  act  of  6th  April,  1830.  In  ca¬ 
ses  where  the  defendant  came  to  the  possession  of  the  goods  without 
wrong,  we  propose  that  the  action  shall  be  maintainable  only  in  the 
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county  where  the  goods  to  be  replevied  may  be.  This  won  ...  how¬ 
ever,  result  from  the  general  principles  of  the  action — (Com.  Digest 
pleader  3,  K.  10.) 

§  5.  This  section  introduces  a  new  provision.  As  the  object  of 
the  writ  is  to  change  the  possession  of  the  goods,  it  seems  t  is  that 
the  cause  of  the  action  should  be  shown  and  verified  by  affidavit. 
Possession  of  personal  chattels  is  prima  facie  evidence  of  the  pos¬ 
sessor’s  right  of  property  in  them.  The  fact  may  be,  also,  that  the 
plaintiff  has  never  had  the  possession,  and  to  allow  them  to  be  reple¬ 
vied  and  delivered  to  him  under  these  circumstances,  upon  the  formal 
allegation  of  a  party,  seems  to  us  an  anomaly. 

In  detinue,  which  is  in  form  always  founded  upon  a  bailment  or 
finding  the  goods  detained  remain  in  the  custody  of  the  deft’  nt  till 
final  judgments,  the  ^possession  may  then  be  changed  by  the  pro¬ 
cess  of  distringas. 

But  replevin,  in  this  state,  is  brought  in  cases  for  which  detinue. 
is  the  appropriate  remedy  at  common  law. 

These  are  reasons  which  may  be  thought  to  operate  against  the 
extension  of  the  remedy  beyond  the  limits  allowed  to  it  e;  there, 
and  in  that  point  of  view  we  have  considered  the  subject.  V-  were 
of  the  opinion,  however,  that  the  uniform  practice- of  our  cor  ts,  for 
a  long  period,  ought  to  be  considered  as  decisive.  We  ha  ;  ihere- 
fore,  by  this  provision,  and  some  others  which  will  be  noth  ,  here¬ 
after,  endeavored  to  guard  the  action  as  far  as  possible  agai;  abuse. 
We  have  also,  endeavored  to  engraft  upon  it  the  principal  j  isions 
of  the  action  of  detinue,  and  with  this  view  the  proviso  to  Ins  sec¬ 
tion  has  been  added.  If  the  goods,  for  any  cause,  should  m  be  re¬ 
plevied,  but  the  \vrit  should  be  served  upon  the  defendant  as  a  writ 
of  summons  in  detinue,  the  rights  of  the  partiesffinay  be  adjudicated 
according  to  the  usual  course  of  that  action,  and  in  case  the  aintiff 
obtains  a  judgment  for  the  goods,  the  delivery  may  be  enfo;  -ed  bv 
the  execution  appropriated  to  that  action.  This  subject  v  i  be  ad¬ 
verted  to  hereafter. 

§  6.  The  statute  of  West.  2,  c.  2,  sec.  3,  provides  that  “sheriffs 
shall  not  only  receive  of  plaintiffs  pledges  for  the  pursuing  of  the 
suit,  before  they  make  deliverance,  but  also  for  the  retu  of  the 
beasts,  if  return  be  awarded,  and  if  any  take  pledges  other'.  -  ,  they 
shall  answer  for  the  price  of  the  beasts,  &c.”  There  is  an  llusio'n 
in  the  act  of  1705,  to  this  statute.  There  is  no  other  statute  to 
which  the  act  can  be  supposed  to  refer,  as  the  stat.  Geo.  2.  c.  19, 
was  not  enacted  until  1738,  the  provisions  of  which  were  for  the 
most  part  adopted  by  our  act  of  21st  March,  1772.  In  England, 
however,  few  bonds  are  taken,  under  the  stat.  of  Westminster,  still 
this  statute,  (it  is  believed)  is  the  foundation  of  the  rule  win  h  ren¬ 
ders  the  sheriff  liable  for  the  sufficiency  of  the  sureties  in  tbi-.  action. 
This  section  in  substance  consolidates  this  provision  of  the  at.  and 
the  corresponding  provision  in  the  act  21  March,  1772,  sec.  1.  It 
is  confined  to  the  cases  founded  upon  a  distress.  Such  is  lie  limi¬ 
tation  of  the  provision,  both  in  the  statute  and  in  the  act  referred  to. 
In  these  cases,  the  value  of  the  property  to  be  replevied  will  not 
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commonly  be  very  great;  and  it  has  not  been  thought  too  severe  upon 
the  officer  to  hold  him  responsible  for  the  sufficiency  of  the  sureties. 

The  effect  of  the  provision  will  be  to  make  him  cautious.  Justice 
to  the  defendant  requires  that  he  should  act  cautiously  and  only  upon 
abundant  security.  We  may  add  that  by  the  provisions  of  this  bill, 
the  plaintiff  will  not  lose  the  benefit  of  his  writ  if  he  shall  fail  to  find 
sufficient  sureties.  He  may  still  proceed  upon  it  as  in  an  action  of 
detinue,  as  will  appear  hereafter. 

§  7.  This  section  is  derived  from  the  act  21st  March,  1772,  sec¬ 
tion  1 1.  Bonds  taken  under  the  statute  of  Westminster  2,  c.  2,  sec. 
3,  are  not  assignable.  The  provision  of  this  section  is  an  alteration 
of  the  law  so  far  as  it  respects  that  statute.  (See  4  Yeates,  265.) 

§  8  to  14.  The  provision  of  section  6,  it  has  been  remarked,  is 
confined  to  cases  founded  upon  a  distress.  The  eighth  section  ap¬ 
plies  to  the  other  cases  in  which  the  action  according  to  our  practice 
may  be  maintained. 

It  is  obvious  that  the  amount  of  the  property  in  controversy  in 
these  cases  may  be  very  large. 

It  appears  to  us  that  a  different  rule  should  be  adopted  in  such 
cases  in  respect  to  the  responsibility  of  the  officer.  Instances  have 
occurred  in  which  the  value  of  the  property  in  controversy  exceeded 
the  amount  of  his  official  security.  This  can  scarcely  be  supposed 
to  occur  in  cases  founded  upon  a  distress  to  which  the  clause  in  the 
stat.  of  West.  2,  (which  is  the  origin  of  this  rule)  referred.  And 
even  in  England,  since  the  extension  of  the  action  to  cases  not  found¬ 
ed  upon  a  distress,  it  has  been  found  necessary  to  relax  the  rule  in 
favor  of  the  officer.  It  may  be  added  that  at  the  time  of  passing  this 
statute,  sheriffs  performed  judicial  as  well  as  ministerial  functions  in 
cases  of  replevin.  We  think  it  but  just  to  the  officer  that  he  should 
have  tiie  means  of  relieving  himself  against  this  responsibility,  as  far 
as  it  c  m  be  done  with  safety  to  the  parties.  With  this  view  we  pro¬ 
pose  this  and  the  six  following  sections.  It  will  be  perceived  that 
they  are  similar  to  certain  provisions  introduced  into  the  bill  relating 
to  the  commencement  of  actions,  (sections  1 L  to  18)  varied  of  course 
so  as  io  suit  the  peculiar  exigency  of  this  action.  Section  13,  how 
ever,  is  derived  from  the  act  21st  March,  1772,  section  11,  but  made 
general.  Further  remarks  will  be  made  upon  some  of  these  provi¬ 
sions,  at  section  nineteen  of  the  bill. 

§  1  5.  This  section  is  new.  It  is  in  pursuance  of  the  plan  already 
sugget  ted  of  engrafting  on  this  writ  the  proceedings  in  detinue.  It 
may  happen  that  the  plaintiff’  may  not  be  able  to  find  sufficient  sure¬ 
ties  to  justify  the  officer  in  replevying  and  delivering  the  goods  to 
him.  Yet  if  he  has  the  right  to  them,  he  ought  to  be  allowed  to  pro¬ 
ceed  for  them  specifically  as  in  the  action  of  detinue.  And  as  the 
writ  itself  contains  a  clause  of  summons  to  the  defendant  to  appear 
and  answer  wherefore  he  detains  the  goods,  ^c.,  there  is  no  in¬ 
congruity  in  allowing  that  use  to  be  made  of  the  writ  which  is  here 
suggested.  It  will  save  the  plaintiff  some  expense,  and  some  time 
and  trouble. 

§  16.  This  section  is  new.  As  the  law  now  is,  the  defendant  if 


this  writ  upon  a  claim  of  property  may  retain  the  possession,  al¬ 
though  he  Iras  acquired  possession  by  violence  done  to  the  plaintiff. 
We  think  this  a  defect  in  the  law.  In  our  report  made  to  the  legis¬ 
lature  9th  January,  1835,  at  pp.  71,  72,  are  some  remarks  upon  this 
subject  in  its  general  bearings.  The  suggestions  there  made  show 
sufficiently  the  reasons  upon  which  we  have  introduced  this  section. 

The  limitation  of  one  year  we  have  introduced,  because  we  sup¬ 
pose  that  acquiescence  in  the  wrong  during  a  year,  ought  to  give  a 
colourable  title  to  the  defendant  in  case  of  a  chattel.  Besides,  by 
lapse  of  time,  the  inquiry  into  the  fact  becomes  more  difficult.  The 
clause  at  the  end  of  the  section  allows  the  court  a  discretionary  inter¬ 
ference.  It  may  happen  that  goods  may  be  taken  by  violence,  and 
immediately  retaken  in  the  same  way,  and  that  the  original  wrong¬ 
doer  may  be  the  plaintiff  in  the  action.  In  such  case  it  would  not 
be  in  accordance  with  the  principle  upon  which  the  section  is  found¬ 
ed,  to  deny  the  defendant  the  right  to  retain  the  possession  as  in 
ordinary  cases.  There  is  no  method,  however,  of  reaching  cases  of 
this  nature,  but  by  a  reference  to  the  discretionary  interposition  of 
the  court. 

§  17.  This  section  is  in  form  new.  In  substance  it  accords  with 
the  existing  practice.  The  bond,  however,  is  to  be  taken  in  the 
name  of  the  commonwealth. 

§  18o.  This  section  applies  to  the  provisions  of  sections  nine  to 
twelve,  to  the  officer  taking  a  bond  under  the  provisions  of  the  seven¬ 
teenth  section. 

§  186.  This  section  is  adopted  from  the  act  of  21st  March,  1772, 
section  11.  It  is  extended  to  all  the  bonds  before  mentioned,  with 
a  proviso  that  it  shall  not  be  construed  to  exonerate  the  officer  from 
the  responsibility  imposed  upon  him  by  the  preceding  sections,  for 
the  sufficiency  of  the  sureties  taken  by  him.  It  excludes  also  from 
the  operation  of  the  section,  cases  in  which  the  delivery  of  the  spe¬ 
cific  chattel  is  indispensible  to  adequate  redress.  Cases  occur  in 
which  the  chattel  itself  is  desired  for  some  reason  peculiar  to  the  own¬ 
er.  Its  value  as  merchandise  might  be  justly  declared  JjyTiim  inade¬ 
quate  compensation.  In  such  cases  the  power  of  the  law  should  be 
exerted  to  compel  the  delivery  of  it.  We  refer  to  the  remarks  in 
section  44  of  this  bill. 

§  19.  This  section  is  new.  It  proposes  that  the  plaintiff  may 
except  to  the  sufficiency  of  the  sureties  given  by  the  defendant  on  a 
claim  of  property,  and  that  the  same  proceedings  may  be  had  upon 
the  exception  as  are  proposed  in  cases  of  bonds  given  by  the  plain¬ 
tiff  under  section  eight  of  this  bill.  If  the  defendant,  however,  fails 
to  show  the  sufficiency  of  his  sureties,  or  to  find  other  sufficient  sure¬ 
ties,  the  court  is  authorized  to  order  the  peremptory  execution  of  the 
writ,  if  the  plaintiff  has  given  sufficient  security.  If  the  officer  is 
responsible  for  the  sufficiency  of  the  sureties  in  this  case,  as  in  case 
of  replevin  bonds,  (a  point  which  has  not  been  decided,)  the  effect  of 
the  provision  will  be  to-  relieve  him,  at  least  in  a  degree,  from  the 
responsibility.  The  same  remark  may  be  applied  to  the  provision  in 
section  fourteen. 
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It  will  be  observed  that  by  the  eleventh  and  twelfth  sections  of  the 
bill,  the  officer  may  be  held  responsible  for  the  sufficiency  of  the 
sureties  given  by  the  plaintiff,  until  twenty  days  after  the  return  day 
of  the  writ,  and  notice  to  the  defendant  of  the  names,  &c.  of  the  sure¬ 
ties.  After  that,  his  liability,  it  is  proposed,  shall  cease,  if  no  excep¬ 
tion  has  been  taken  to  their  sufficiency,  or  if  exception  has  been  taken 
and  the  sureties  have  been  found  sufficient,  or  if  other  sufficient  sure¬ 
ties  have  been  added  or  substituted.  But  if  exception  has  been  taken 
and  sustained,  and  no  sufficient  sureties  have  been  added  or  substi¬ 
tuted,  the  officer  would  still  he  liable.  The  provisions  in  sections 
fourteen  and  nineteen  would  then  come  in  aid  of  the  officer,  and  allow 
in  the  former  case  the  restitution  to  the  defendant  of  the  goods  reple¬ 
vied,  and  in  the  latter  the  peremptory  execution  of  the  writ  of  reple¬ 
vin,  notwithstanding  the  claim  of  property  by  the  defendant.  The 
officer,  of  course,  will  be  responsible  if  the  goods  cannot  be  found,  for 
the  defect  of  the  security  taken  by  him.  This  series  of  provisions 
will  allow  as  early  an  inquiry  into  the  facts  as  the  nature  of  the  case 
will  conveniently  admit.  In  the  mean  time,  and  pending  the  inquiry, 
the  parties  will  have  as  their  security  the  responsibility  of  the  sure¬ 
ties  actually  taken  by  the  sheriff,  and  also  his  own  responsibility  and 
that  of  his  official  sureties ;  and  on  the  other  hand,  the  officer  and 
his  sureties  will  be  relieved  against  an  indefinite  responsibility  for 
the  sufficiency  of  the  sureties  in  replevin  bonds  and  bonds  given  by 
defendants  upon  a  claim  of  property.  We  repeat,  however,  that  these 
provisions  are  applied  only  to  cases  not  founded  upon  a  distress.  (Re¬ 
marks  on  §  6.) 

§  20.  This  section  is  new  in  form.  It  is,  however,  a  rule  of  the 
common  law.  But  the  plaintiff  may,  notwithstanding  the  defendants 
refusal,  shew  the  officer  the  goods,  and  require  him  to  execute  the 
writ,  unless  the  defendant  claims  the  property  of  them  ;  2  S.  &  R. 
266. 

§  21.  This  section  relates  to  the  writ  of  capias  in  withernam. 
We  propose  to  confine  the  process,  to  cases  founded  upon  a  distress 
or  a  tortiofts  taking.  There  is  no  positive  rule,  limiting  the  use  of 
this  process.  It  appears  to  us,  upon  the  whole,  that  it  would  be 
impolitic  t>  extend  it  to  cases  in  which  the  plaintiff  never  l^ul  the 
possession  of  the  goods,  or  in  which  the  defendant  acquired  the  pos¬ 
session  of  them  without  wrong.  In  such  cases,  it  would  be  sufficient 
to  allow  the  plaintiff  to  proceed  upon  his  writ,  as  in  the  action  of 
detinue.  If  the  plaintiff  deems  it  important  to  proceed  as  in  reple¬ 
vin,  it  will  be  incumbent  on  him  to  shew  the  goods  to  the  officer,  in 
order  that  he  may  comply  with  the  exigency  of  the  writ.  2  S.  & 
R.  266.  The  form  given,  agrees  substantially  with  that  in  use,  (Gilb. 
on  Replevin,  103  ;  Pleaders’  Assistant381 ;  Retorna  Brevium  494-8.) 

§  22.  This  section,  though  new  in  form,  is  not  new  in  subtance, 
except  so  far  as  it  refers  to  the  security  provided  in  the  previous  part 
of  the  bill. 

§  23.  This  section  is  a  part  of  the  series  of  provisions  allowing 
the  plaintiff  to  proceed  upon  his  writ,  as  in  the  action  of  detinue. 
We  refer  to  the  remarks  on  sections  five,  and  fifteen. 


35 


§  24 — 25,  Relate  to  the  writ  of  capias  in  withurnan,  against  the 
body  of  the  defendant,  where  he  has  no  goods  that  can  be  taken.  It 
is  confined  of  course,  to  cases  founded  upon  a  distress,  or  tortious  ta¬ 
king.  To  this  extent,  this  process  is  allowed  by  the  common  law. 
The  defendent  upon  being  taken,  may  be  discharged  from  custody, 
upon  giving  a  bond  with  the  condition  provided  in  a  previous  part 
of  the  bill  for  tha  case  of  a  defendant. 

§  28.  This  section  is  drawn  according  to  the  analogv  of  the  rule 
which  allows  a  ca  sa  to  be  issued  with  a  Ji  fa.  In  the  large  counties, 
it  will  be  convenient  to  allow  both  writs  to  be  issued  at  the  same  time, 
or  one  writ  with  a  clause  of  capias  against  the  goods  and  body  of  the 
defendant,  to  be  executed  according  to  the  provisions  of  this  section. 

§  27.  Same  remarks  as  upon  section  twenty-three.  We  refer 
also  to  some  of  the  remarks  upon  sections  five  and  fifteen. 

§  28.  The  chief  object  of  this  section  is  to  avoid  the  necessity  of 
new  security  upon  alias  and  pluries  writs. 

§  29.  This  section  is  derived  from  the  act  of  3d  April,  1797,  sec¬ 
tion  two.  It  extends  the  provision  to  officers  acting  under  the  au¬ 
thority  of  the  United  States.  (Willis’  Rep.  672  ;  6  Bin.  Rep.  2.) 

§  30.  This  section  is  from  the  same  act. 

§  31.  This  section  is  new.  It  is  designed  to  exempt,  upon  cer¬ 
tain  conditions,  from  the  operation  of  this  writ,  goods  and  chattels 
exempted  by  law  from  levy  and  sale  upon  execution.  It  is  in  fur¬ 
therance  of  the  policy  of  the  acts  of  assembly  passed  for  the  relief  of 
poor  persons. 

§  32.  The  provision  of  this  section  should  be  considered  in  con¬ 
nection  with  the  second  section  of  this  bill.  Its  chief  object  is,  to 
make  the  pleadings  in  the  action  conform  to  the  allegations  in  the 
writ.  If  the  action  be  not  founded  upon  a  taking  of  the  goods  by 
the  defendant,  there  is  no  good  reason  why  the  ordinary  form  of  the 
declaration  should  not  be  varied  so  as  to  accord  with  the  truth  of  the 
case.  We  refer  to  the  remarks  upon  section  2. 

§  33.  If  the  wrong  alledged  in  the  writ  be  merely  the  unlawful 
detention  of  the  goods,  it  is  a  case  for  the  action  of  detinue,  and  the 
pleadings  in  that  action  are  well  adapted  to  the  case.  We  may  refer 
also  to  the  remarks  made  upon  sections  5,  15  and  23. 

§  34.  This  section  is  from  the  act  of  21st  March,  1772,  sec¬ 
tion  10. 

§  35.  This  section  is  new,  but  it  extends  merly  the  provisions 
of  the  act  last  mentioned  to  cases  of  distress  damage  feasant. 

§  36.  This  section  is  new.  Where  the  defendant  in  the  action 
acted  as  bailiff,  or  at  the  command  of  another,  it  seems  proper  that 
his  principal  should  be  allowed  to  become  a  party  upon  the  record, 
and  take  defence  as  such.  In  fact  he  is  usually  the  real  defendant, 
and  in  practice  it  would  be  more  convenient  to  treat  him  as  such. 

§  37  to  40,  Are  derived  substantially  from  the  statute  17  Charles 
2,  section  2.  (4  Yeates,  264;  Ashmead  Rep.  58;  10  S.  &  R.  92.) 

§  41.  This  section  is  new.  It  merely  extends  the  provisions  of 
the  last  four  sections  to  the  case  of  a  distress  damage  feasant,  so 
far  as  they  are  applicable  to  the  case. 
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§  42.  This  section  is  derived  from  the  statute  Hen.  8,  c.  4,  sec. 
3,  reported  to  be  in  force,  (Rob.  Dig.  118,)  with  the  addition  of  a 
provision  of  the  21  Hen.  8,  c.  19,  §3. 

§  43.  This  section  is  new  in  form.  In  cases  where  the  right  of 
property  is  the  question  in  controversy,  there  appears  to  be  no  good 
reason  why  the  value  of  the  property  should  not  be  found  by  the 
jury,  if  the  goods  remain  in  the  possession  of  the  party  against  whom 
the  judgment  is  rendered.  Then  in  case  they  should  not  be  delivered 
upon  execution,  the  judgment  may  be  enforced  by  a  writ  of  fieri  fa¬ 
cias  as  conveniently  as  a  judgment  in  an  action  on  the  case.  The 
provision  in  §45  is  in  part  subsidiary  to  this  section.  (5  S.  do  R. 
131 ;  4  Rawle,  290.) 

§  44.  This  section  relates  to  the  execution  of  the  judgment  pro 
relurno  habendo .  The  language  of  the  form  given  in  this  section, 
should  be  adapted  to  the  case  of  a  judgment  against  the  plaintiff  after 
a  replevying  and  delivering  of  the  goods,  or  to  the  case  of  a  judg¬ 
ment  against  the  defendant  who  has  retained  tire  possession  of  the 
goods  upon  security  given.  It  will  be  perceived  that  the  intention  of 
the  section  is  to  compel  the  defendant  to  deliver  the  thing  itself, 
where  he  has  obtained  it  or  retained  it  upon  an  unfounded  claim,  if 
the  ends  of  justice  require  it,  and  not  compel  the  party  entitled  to  re¬ 
sort  to  the  bond  given,  or  to  take  his  compensation  in  damages.  In 
some  cases  this  course  (as  we  have  remarked)  is  indispensible  to 
complete  redress.  We  refer  to  tire  remarks  upon  §  19  of  this  bill. 

§  45.  This  section  is  subsidiary  to  the  last.  In  case  the  sheriff 
should  return  that  the  goods  have  been  eloigned,  the  court  is  empow¬ 
ered  to  enforce  compliance  with  judgment  by  a  capias  in  icithuman 
against  the  goods  and  body  of  the  party  against  whom  it  is  rendered, 
or  by  attachment  or  a  writ  of  fieri  facias.  The  court,  under  this 
section,  will  exercise,  it  is  presumed,  an  equitable  and  just  discretion. 
If  the  matter  in  controversy  have  no  particular  or  especial  value  to 
the  successful  party,  it  is  presumed  that  the  court  would  compel  him 
to  take  a  writ  of  fieri  facias,  or  resort  to  the  bond.  In  other  cases 
it  is  presumed  that  the  courts  would  compel,  as  far  as  the  provisions 
of  this  section  allow,  the  delivery  of  the  chattel,  unless  cause  be 
shown  why  it  cannot  be  delivered  according  to  the  requisition  of  the 
judgment. 

§  46.  This  section  saves  to  the  party  his  remedy  on  the  bond,  if 
he  prefers  it,  in  lieu  of  the  recourse  given  him  by  the  preceding  sec¬ 
tion. 


37 


m  sm 

RELATING  TO  ACTIONS  OF  REPLEVIN. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania,  in  General  Assembly  met,  as 
follows : 

Section  I.  The  action  of  replevin  shall  be  commenced  by  a  writ, 
to  be  made  according  to  the  following  form,  to  wit : 

[l.  s-]  -  County,  ss. 

The  commonwealth  of  Pennsylvania  to  the  sheriff  of  said  county. 

Greeting : 

We  command  you,  that  justly  and  without  delay,  you  cause  to  be 
replevied  and  delivered  to  A.  B-  (here  set  forth  the  goods  and  chattels 
to  be  replevied,  and  their  value  separately  and  respectively,  according 
to  the  precept,)  which  C.  D.hath  unjustly  taken  and  detaineth  (or  as 
the  case  may  be,  which  C.  D.  unjustly  detaineth)  from  him,  as  he 
saith ;  and  further,  that  you  summon  the  said  C.  I).  so  that  he  be  and 

appear  before  our  court  of - ,  to  be  holden  at - ,  in  and 

for  said  county,  on  the - day  of - next,  then  and  there  to  an¬ 

swer  the  said  A.  B.  of  a  plea  wherefore  he  distrained  the  said  goods 
and  chattels,  and  unjustly  detains  the  same — (or  as  the  ease  may  be, 
and|  is  hereinafter  provided.)  And  have  you  then  there  this  writ. 
Witness,  &c. 

Section  2.  If  the  goods  or  chattels  to  be  replevied  as  aforesaid, 
shall  have  been  distrained,  damage  feasant  or  for  rent,  or  for  any 
other  cause,  the  defendant  shall  be  summoned  to  answer  the  plaintiff 
of  a  plea  wherefore  he  distrained  the  said  goods  or  chattels,  and  un¬ 
justly  detains  the  same  as  aforesaid. 

If  such  goods  or  chattels  shall  have  been  taken  from  the  plaintiff, 
by  the  defendant,  wrongfully,  or  with  force,  and  not  in  the  name  of 
a  distress,  the  defendant  shall  be  summoned  to  answer  the  plaintiff 
in  a  plea  wherefore  he  took  the  said  goods  or  chattels,  and  unjustly 
detains  the  same,  or  (at  the  election  of  the  plaintiff.)  wherefore  he 
unjustly  detains  the  said  goods  or  chattels  as  aforesaid. 

If  such  goods  or  chattels  came  to  the  possession  of  the  defendant 
by  bailment,  or  by  finding  or  otherwise,  without  wrong  done  by  him, 
he  shall  be  summoned  to  answer  the  plaintiff  of  a  plea  wherefore  he 
wrongfully  detains  the  same,  as  aforesaid. 

Section  3.  If  such  goods  or  chattels  shall  have  been  distrained  for 
any  cause  as  aforesaid,  or  shall  have  been  wrongfully  taken  from  the 
possession  of  the  plaintiff  by  the  defendant,  the  writ  aforesaid  may 
be  issued  in  the  county  in  which  such  goods  or  chattels  may  be.  or 
in  the  county  in  which  the  same  may  have  been  taken  from  the  plain¬ 
tiff;  and  in  such  case  the  officer  charged  with  the  execution  of  such 
writ,  or  his  deputy,  may  execute  the  same  in  such  county,  or  in  any 
county  adjacent  thereto. 

Section  4.  If  such  goods  or  chattels  shall  have  come  to  the  pos- 
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session  of  the  defendant  by  bailment  of  the  plaintiff,  or  by  finding  or 
otherwise,  without  wrong  done  by  the  defendant,  such  writ  shall  be 
issued  in  the  county  where  such  goods  shall  be  at  the  time  of  the  is¬ 
suing  or  execution  thereof. 

Section  5.  But  no  such  writ  shall  be  executed  by  replevying  and 
delivering  the  goods  or  chattels  therein  mentioned,  unless  the  plain¬ 
tiff,  or  some  one  in  his  behalf,  shall  make  oath  or  affirmation  before 
a  judge  or  the  prothonotary  of  the  court,  or  the  officer  executing  the 
writ,  of  his  cause  of  action;  and  such  oath  or  affirmation  shall  be  en¬ 
dorsed  on  ihe  writ:  provided,  nevertheless,  that  such  writ  may  be 
served  within  the  county  as  a  writ  of  summons  in  detinue,  and  such 
proceedings  thereon  may  be  had  as  by  law  are  allowed  in  an  action 
of  detinue,  notwithstanding  the  cause  of  action  shall  not  be  verified 
by  oath  or  affirmation  aforesaid. 

Section  G.  The  officer  charged  with  the  execution  of  any  such 
writ,  when  the  same  shall  be  founded  upon  a  distress,  shall,  at  or  be¬ 
fore  the  execution  thereof,  take  a  replevin  bond  from  the  plaintiff  in 
the  manner  hitherto  practised  in  this  commonwealth,  with  condition 
that  he  will  prosecute  his  said  writ  with  effect,  and  duly  make  return 
of  the  goods  and  chattels  to  be  replevied  to  the  defendant,  if  a  return 
thereof  shall  be  awarded ;  and  in  such  case  the  officer  shall  be  liable 
for  the  sufficiency  of  the  sureties,  in  the  manner  and  to  the  extent  to 
which  he  has  been  liable  hitherto  in  such  cases. 

Section  7.  The  officer  taking  any  such  bond  shall,  at  the  request 
and  costs  of  the  avowant  or  person  making  cognizance,  assign  such 
bond  to  the  avowant  or  person  aforesaid,  by  endorsing  the  same,  and 
attesting  it  under  his  hand  and  seal  in  the  presence  of  two  credible 
witnesses ;  and  if  the  bond  so  taken  and  assigned  be  forfeited,  the 
avowant,  or  person  making  cognizance,  may  bring  an  action  and 
recover  thereupon  in  his  own  name. 

Section  8.  The  plaintiff,  in  every  case  not  founded  upon  a  dis¬ 
tress,  shall,  at  or  before  the  execution  of  such  writ,  in  lieu  of  pledges, 
enter  into  a  bond  to  the  commonwealth,  for  the  use  of  all  persons 
interested,  before  the  officer  charged  with  the  execution  of  such  writ, 
Avith  at  least  two  sufficient  sureties,  in  twice  the  value  of  such  goods 
or  chattels,  with  condition  that  the  plaintiff  shall  prosecute  his  said 
writ  with  effect,  and  duly  make  return  of  the  goods  or  chattels  to  be 
replevied,  or  duly  make  return  of  the  goods  or  chattels  of  the  defend-  _ 
ant  which  may  be  taken  in  withernam  and  delivered  to  him  in  lieu 
thereof,  if  such  return  shall  be  awarded,  and  also  pay  all  the  costs  of 
suit. 

Section  9.  It  shall  be  the  duty  of  the  officer  taking  such  bond  to 
the  commonwealth,  to  make  return  thereof  at  or  before  the  return  day 
of  the  writ,  to  the  office  of  the  prothonotary  of  the  court,  Avho  shall 
file  the  same,  and  enter  upon  the  docket  the  names  of  the  sureties. 

Section  10.  It  shall  also  be  the  duty  of  the  officer  taking  a  bond 
as  aforesaid,  to  give  notice  in  writing  of  the  names  and  places  of  re¬ 
sidence  of  such  sureties  to  the  defendant  in  the  action,  his  agent  or 
attorney.  '  .1 

Section  1 1.  The  sureties  taken  as  aforesaid,  may  be  excepted  to 
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by  the  defendant,  his  agent  or  attorney,  at  any  time  within  twenty 
days  after  the  return  day  of  the  writ,  and  notice  given  to  him  by  the 
officer  as  aforesaid ;  and  the  Sufficiency  of  such  sureties  may  be  in¬ 
quired  into,  or  new  sureties  be  found  and  added,  or  substituted,  with¬ 
in  ten  days  after  notice  of  exception  given  as' aforesaid. 

Section  12.  The  officer  raking  any  bond  to  the  commonwealth, 
as  aforesaid,  shall  be  responsible  to  the  defendant  for  the  sufficiency 
of  the  sureties  therein  ;  but  such  responsibility  shall  cease  and  deter¬ 
mine,  as  follows : 

1.  If  the  defendant  shall  not  except  to  the  sufficiency  of  the  sure¬ 
ties  within  the  time  allowed  for  that  purpose :  or, 

2.  If,  upon  exceptions  made,  and  upon  inquiry  had  by  the  court, 
the  same  be  deemed  sufficient,  and  the  exception  be  dismissed :  or, 

3.  If,  upon  such  exception,  other  sureties  be  added  or  substituted, 
so  that  the  security  shall  be  deemed  sufficient  by  the  court. 

Section  13.  The  value  of  the  goods  or  chattels  ipeniioned  in  such 
writ,  shall  be  ascertained  by  the  oath  or  affirmation  of  one  or  more 
credible  witnesses  not  interested,  and  such  oath  or  affirmation  may 
be  administered  by  the  officer  taking  such  bonds. 

Section  14.  If  the  defendant  shall  exeept  to  the  sufficiency  of 
such  sureties,  and  the  plaintiff  shall  fail,  to  show  their  sufficiency  or 
find  additional  sureties  to  the  satisfaction  of  the  court,  as  aforesaid, 
the  court  shall  order  the  plaintiff  forthwith  to  return  the  goods  or 
chattels  replevied,  and  enforce  the  same  by  a  writ  of  restitution  and 
attachment;  or  the  eourt  may  proceed  to  enforce  such  order  in  the 
manner  allowed  in  case  of  a  judgment  pro  returno  habendo. 

Section  15.  If  the  plaintiff  in  such  writ  shall  fail  to  give  the  secu¬ 
rity  aforesaid,  the  officer  charged  with  the  execution  of  the  writ  shall, 
if  required  by  the  plaintiff,  serve  the  same  as  a  writ  of  summons,  in 
other  personal  actions  and  not  otherwise,  and  upon  the  return  thereof 
the  plaintiff  may  declare  and  otherwise  proceed  thereon  to  judgment 
and  execution  as  he  might  do  in  action  of  detinue. 

Section  16.  If  the  goods  or  chattels  to  be  replevied  as  aforesaid, 
shall  have  been  taken  from  the  plaintiff  by  the  defendant  with  actual 
force,  and  the  action  shall  have  been  brought  within  one  year  there¬ 
after,  the  sheriff  shall  replevy  and  deliver  them  to  the  plaintiff,  if  he 
shall  give  security  as  aforesaid;  and  the  defendant  shall  not  be  allow¬ 
ed  to  retain  such  goods  or  chattels  upon  a  claim  of  property  therein, 
except  upon  leave  of  the  court,  or  of  a  judge  thereof. 

Section  17.  In  all  other  cases,  it  shall  be  lawful  for  the  defendant, 
if  he  shall  claim  the  right  of  property,  in  such  goods  or  chattels  for 
himself  or  another,  to  retain  the  possession  thereof,  if  he  shall  in  like 
manner  and  with  like  security  enter  into  bond  to  the  commonwealth 
in  double  the  value  thereof,  with  condition  that  lie  will  appear  in 
court  and  defend  the  said  action  ;  and  if  the  plaintiff  shall  establish 
his  right  to  such  goods  or  chattels,  (specifying  them,)  and  the  same 
shall  be  adjudged  to  the  plaintiff,  that  he  will  deliver  them  to  him  in 
the  same  plight  or  condition  in  which  they  may  be  at  the  time  of 
such  bond  taken,  and  that  he  will  in  all  things  abide  the  judgment  of 
the  court  in  that  behalf. 
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Section  18«,  The  officer  taking  such  bend  shall  be  responsible 
for  the  sufficiency  of  the  sureties  taken  by  him,  in  the  manner  and 
to  the  extent  provided  in  the  case  of  bonds  given  by  a  plaintiff,  in  a 
replevin  not  founded  on  a  distress;  and  the  sufficiency  of  such  sure¬ 
ties  may  be  inquired  into  and  new  sureties  added  or  substituted, 
within  the  time  and  in  the  manner  provided  in  such  case. 

Section  186*  When  an  action  shall  be  brought  upon  any  bond 
taken  as  aforesaid,  the  court  in  which  the  action  shall  be  brought 
mavr  by  a  rule  of  court,  give  such  relief  to  the  parties  as  shall  be 
agreeable  to  justice  and  reason,  and  such  rule  shall  have  the  nature 
and  effect  of  a  defeasance  to  such  bond :  Provided,  That  nothing 
herein  shall  be  construed  to  exonerate  the  officer  taking  such  bond, 
from  his  liability  by  reason  thereof  as  aforesaid  ;  nor  shall  anything 
herein  be  deemed  to  extend  to  any  case  in  which  equitable  and  ade¬ 
quate  compensation  cannot  be  made  to  the  adverse  party,  in  damages 
to  be  computed  according  to  the  money  or  market  value  of  the  goods 
or  chattels  in  question 

Section  19.  If  the  defendant  shall  claim  property  in  the  goods  or 
chattels  described  in  the  writ  of  replevin,  and  shall  enter  into  a  bond 
as  aforesaid  to  the  commonwealth,  the  plaintiff  may  except  to  the 
sufficiency  of  the  sureties  therein  in  the  manner  provided  in  the  case 
of  bonds  given  by  plaintiffs,  and  thereupon  the  like  proceedings  may 
be  had  as  are  herein  before  provided  in  the  case  of  bonds  given  by 
plaintiffs,  and  if  the  defendant  shall  make  default  in  that  behalf,  the 
court  before  whom  such  proceeding  shall  be  had,  shall  order  the 
peremptory  execution  of  the  writ  according  to  the  command  thereof, 
if  the  plaintiff  shall  have  given  security  as  aforesaid. 

Section  20.  It  shall  be  lawful  for  the  sheriff  or  other  officer  as 
aforesaid,  to  require  the  defendant  to  show  to  him  the  goods  or  chat¬ 
tels  to  be  replevied  by  such  writ ;  and  in  ease  of  his  tefusal  or  ne¬ 
glect  to  do  so,  such  officer  may  return  that  the  goods  or  chattels 
aforesaid  have  been  eloigned  by  the  defendaht  to  places  unknown  to 
him. 

Section  21 .  If  the  action  shall  be  founded  upon  a  distress  or  upon 
a  tortious  taking  from  the  plaintiff,  his  testator  or  intestate,  and  the 
officer  charged  with  the  execution  thereof,  shall  make  return  that  the 
goods  or  chattels  therein  described  have  been  eloigned,  the  court 
shall  thereupon  forthwith  award  a  writ  to  such  sheriff  or  other  offi¬ 
cer,  according  to  the  following  form,  to  wit: 

[l.  s.3  -  County,  ss. 

The  commonwealth  of  Pennsylvania  to  the  sheriff  of  said  county, 

Greeting : 

Whereas,  lately  we  commanded  you,  that  justly  and  without  de¬ 
lay  you  cause  to  be  replevied  and  delivered  to  A.  B.  (reciting  the 
writ  as  far  as  the  clause  of  summons) :  And  whereas  you  returned 
to  us  that  the  said  goods  or  chattels,  &c.,  (setting  forth  the  return:) 
Therefore  we  command  you,  that  you  take  in  withernam  the  cattle, 
goods  and  chattels  of  the  said  C.  D.,  in  your  bailiwick,  to  the  value 
of  the  cattle,  goods  or  chattels  before  taken  by  him,  the  said  C.  D., 
and  deliver  them  to  the  said  A.  B.,  to  be  kept  by  him  until  the  said 
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C.  D.  will  deliver  the  aforesaid  goods  and  chattels  to  the  said  A.  B. 
And  further,  that  you  summon  the  said  C.  D.,  so  that  he  be  and  ap¬ 
pear  before  our  court  of - ,  to  be  holden  at - ,  in  and  for 

the  said  county,  on  the - day  of - next,  then  and  there 

to  answer  the  said  A.  B.  wherefore,  &c.,  (as  before;)  and  have  you 
then  there  this  writ.  Witness,  &c. 

Section  22.  Provided  nevertheless,  That  if  the  defendant  shall 
appear  at  any  time  before  the  return  of  such  writ,  and  plead  that  he 
did  not  take  the  goods  or  chattels  to  be  replevied  as  aforesaid,  and 
that  he  had  them  not  at  the  day  of  the  issuing  of  the  writ  of  replevin, 
and  shall  enter  into  a  bond  as  before  provided  in  the  case  of  a  de¬ 
fendant  in  replevin,  the  writ  of  capias  in  withernam  shall  not  be  is¬ 
sued,  or  if  issued,  the  proceedings  thereon  shall  be  stayed  and  the 
cause  shall  proceed  in  the  manner  provided  where  the  defendant 
claims  property  and  enters  into  a  bond  as  aforesaid. 

Section  23.  In  all  cases  where  the  officer  charged  with  the  exe¬ 
cution  of  such  writ,  shall  make  return  that  the  goods  or  chattels 
therein  mentioned  have  been  eloigned,  but  that  he  has  summoned  the 
defendant  according  to  the  command  of  the  writ,  it  shall  be  lawful  for 
the  plaintiff  to  declare  against  the  defendant,  and  otherwise  proceed 
upon  such  writ  to  judgment  and  execution,  as  he  might  do  in  an  ac¬ 
tion  of  detinue. 

Section  24.  If  the  sheriff,  or  other  officer  aforesaid,  shall  make 
return  of  the  writ  of  capias  in  wilhuman  that  the  defendant  therein 
hath  not  any  cattle,  goods  or  chattels,  to  the  value  of  the  goods  or 
chattels  mentioned  in  the  writ  of  replevin,  which  can  be  taken  in 
withernam  and  delivered  to  the  plaintiff,  the  court  shall  thereupon 
award  a  writ,  or  successive  writs  of  capias,  if  necessary,  to  such 
sheriff  or  other  officer,  according  to  the  following  form,  to  wit: 

[l.  s.]  -  County,  ss. 

The  commonwealth  of  Pennsylvania  to  the  sheriff  of  said  county, 

Greeting : 

Whereas,  lately  we  commanded  you,  that  justly  and  without  de¬ 
lay,  you  cause  to  be  replevied  and  delivered  to  A.  B.  (reciting  the 
writ  last  aforesaid  as  far  as  the  clause  of  summons:)  And  whereas, 
you  have  returned  to  us  that  the  said  C.  D.  hath  not  any  cattle,  goods 
or  chattels,  to  the  value  of  the  goods  and  chattels  before  taken  by 
him.  which  can  be  taken  in  withernam,  &c.  (setting  forth  the  re¬ 
turn:)  Therefore,  we  command  you,  that  you  take  the  body  of  the 
said  G.  D.,  if  he  may  be  found  in  your  bailiwick,  and  him  have  be¬ 
fore  our  court  of  - ,  to  be  held  at  - ,  in  and  for  the  said 

county,  on  the  - day  of  - next,  then  and  there  to  answer  the 

sai  l  A.  B.  in  a  plea  wherefore  he  unjustly  detains  the  said  goods  or 
chattels  as  aforesaid ;  and  have  you  then  there  this  writ. 

Witness,  &c. 

Section  25.  If  the  defendant  be  taken  upon  any  such  writ  of  ca- 
pi  ,  he  shall  remain  in  custody  until  he  shall  have  entered  into  a 
bo  I  with  the  condition  herein  before  provided  in  the  case  of  a  defen- 
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dant  in  a  writ  of  replevin,  in  the  like  sum  and  with  like  surety,  or  be 
otherwise  discharged  in  due  form  of  law. 

Section  26.  A  writ  of  capias  in  withunam  against  the  person  of 
the  defendant  may  be  issued  at  the  same  time  with  the  writ  of  capias 
in  withernam  against  his  goods  and  chattels  as  aforesaid ;  but  the 
same  shall  not  be  executed  if  the  officer  charged  with  the  execution 
thereof  can  find  any  goods  or  chattels  of  the  defendant  of  the  value 
of  the  goods  or  chattels  to  be  replevied,  which  can  be  taken  in  with¬ 
ernam  and  delivered  to  the  plaintiff  according  to  the  command  of 
such  writ. 

Section  27.  If  the  sheriff  or  other  officer  shall  make  return  of  the 
writ  of  capias  against  the  defendant, -that  he  is  not  found  within  his 
bailiwick,  it  shall  be  lawful  for  the  plaintiff,  if  the  defendant  has 
been  summoned  upon  any  previous  process,  to  declare  against  him 
upon  the  process  by  which  he  was  summoned,  and  otherwise  proceed 
thereon  against  him  as  he  might  do  in  the  action  of  detinue. 

Section  28.  It  shall  also  be  lawful  for  the  plaintiff  to  sue  out  alias 
and  pluries  writs  of  replevin,  and  afterwards  alias  and  pluries  writs 
of  capias  in  withunam,  for  the  goods  mentioned  in  the  original  writ: 
and  the  recognizance  given  by  him  upon  the  writ  of  replevin  first 
issued  shall  extend  to  and  embrace  the  cattle,  goods  or  chattels  which 
may  be  taken  and  delivered  to  the  plaintiff  by  virtue  of  any  of  these 
writs. 

Section  29.  But  no  writ  of  replevin  shall  be  granted  or  issued  to 
replevy  goods  or  chattels  levied,  seized,  or  taken  in  execution,  or 
otherwise,  by  any  sheriff,  constable,  collector  of  public  taxes,  or 
other  officer  acting  under  the  authority  of  this  state,  or  of  the  United 
States ;  and  if  any  such  writ  shall  be  granted  for  that  purpose,  the 
same  shall  upon  motion,  at  any  time  after  the  service  thereof,  be 
quashed  as  irregular,  erroneous  and  void,  by  the  court  to  which  it 
shall  be  returnable,  upon  proof  of  that  fact  by  affidavit  or  otherwise, 
with  treble  costs  to  the  defendant. 

Section  30.  Besides  quashing  the  writ  issued  for  the  purpose 
aforesaid,  the  said  court  shall  have  power,  at  their  discretion,  to  or¬ 
der  an  attachment  against  the  prothonotary  or  clerk,  who  shall  make 
out  or  grant  any  such  writ,  knowing  the  same  to  be  for  goods  or  chat¬ 
tels  taken  in  execution  or  seized  by  any  officer  acting  as  aforesaid. 

Section  31.  Nor  shall  any  writ  of  replevin  be  executed  upon  any 
goods  or  chattels,  which  by  law  could  not  be  taken  and  sold  upon  an 
execution  against  the  defendant,  if  he  shall  claim  the  property  of 
such  goods,  and  shall  make  oath  or  affirmation  before  the  officer,  that 
they  came  to  his  possession  lawfully  and  without  force  or  fraud,  and 
not  by  distress  for  any  cause,  and  shall  enter  special  bail  in  twice 
the  value  of  the  goods  and  chattels  specified,  with  like  conditions  as 
would  be  required  in  an  action  brought  to  recover  their  value  in  dama¬ 
ges. 

Section  32.  The  plaintiff  shall  allege  in  his  declaration,  his  cause 
of  action,  according  to  the  plea  of  the  writ  issued  as  aforesaid  ;  and  if 
the  goods  or  chattels  mentioned  in  such  writ  shall  not  have  been  re- 
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plevied  and  delivered  to  him,  he  shall  also  allege  that  the  defendant 
continues  to  detain  such  property. 

Section  33.  If  the  cause  of  action  and  complaint  be  the  unlawful 
detention  of  the  goods  or  chattels  aforesaid,  and  not  the  unlawful 
taking  thereof,  the  defendant  may  plead  the  like  pleas,  as  he  might 
plead  in  the  action  of  detinue,  and  with  like  effect. 

Section  34.  If  the  defendant  in  such  action  took  the  goods  or 
chattels  aforesaid  as  a  distress  for  a  rent  issuing  out  of  the  lands  or 
tenements  on  which  they  shall  have  been  so  taken,  it  shall  be  lawful 
for  him,  to  avow  or  make  cognizance  generally,  that  the  plaintiff  in 
replevin,  or  other  tenant  of  such  lands  or  tenements,  enjoyed  the  same 
under  a  grant  or  demise  at  a  certain  rent  or  service  during  the  time 
wherein  the  rent  or  service  for  which  such  distress  was  taken  ac¬ 
crued,  which  rent  or  service  then  was  and  still  is  due  and  unpaid; 
without  setting  forth  the  grant,  tenure  or  demise  of  the  landlord  or 
lessor  of  such  tenant. 

Section  35.  If  the  defendant  in  such  action  took  the  goods  or 
chattels  aforesaid  as  a  distress  doing  damage,  it  shall  be  lawful  for 
him  to  plead,  avow,  or  make  cognizance  generally,  that  he,  or  the  per¬ 
son  by  whose  command  he  acted,  was  lawfully  possessed  of  the  lands 
or  tenements  upon  which  they  were  so  taken,  and  that  the  same 
were  at  the  time  of  the  taking  thereof  doing  damage  therein,  without 
setting  forth  a  title  to  such  lands  or  tenements. 

Section  36.  If  the  defendant,  in  any  such  action  founded  upon  a 
distress,  shall  have  acted  as  a  bailiff,  or  by  the  command  of  another 
person,  the  court  shall,  upon  motion  and  reasonable  cause  shown, 
admit  the  landlord  or  the  owner  of  the  lands  upon  which  such  goods 
or  chattels  were  taken,  to  be  made  a  co-defendant,  and  to  defend  in 
like  manner  as  he  might  if  he  had  been  made  a  defendant  in  the  writ. 

Section  37.  In  cases  of  distress  for  arrearages  of  rent,  if  the  plain¬ 
tiff  in  such  action  ahall  be  nonsuit  before  issue  joined,  it  shall  be 
lawful  for  the  court,  upon  a  suggestion  made  by  the  defendant  in  the 
nature  of  an  avowry  or  cognizance  for  such  rent,  to  award  a  writ  of 
inquiry  to  ascertain  the  sum  in  arrear  at  the  time  of  the  distress  taken, 
and  the  value  of  the  goods  or  chattels  distrained;  and  upon  the  re¬ 
turn  of  the  inquisition,  the  defendant  shall  have  judgment  against  the 
plaintiff,  to  have  return  of  the  goods  replevied  and  to  recover  the 
arrearages  of  rent  so  found,  together  with  full  costs  of  suit :  and  there¬ 
upon  the  defendant  may  have  execution  by  a  writ  of  fieri  facias,  as 
in  the  case  of  a  judgment  to  recover  a  debt,  or  otherwise,  as  the  law 
shall  allow  or  require. 

Section  38.  If  the  plaintiff  shall  in  such  case  be  nonsuit  after  an 
avowry  or  cognizance  made  and  issue  joined,  or  if  the  verdict  shall 
be  given  against  the  plaintiff,  the  jury  shall,  on  the  application  of  the 
defendant,  inquire  concerning  the  sum  in  arrear  and  the  value  of  the 
goods  and  chattels  distrained  as  aforesaid :  and  thereupon  the  defen¬ 
dant  shall  have  judgment  and  execution  therefor,  together  with  full 
costs  of  suit  as  aforesaid. 

Section  39.  If  a  judgment  in  such  case  shall  be  given  against  the 
plaintiff  upon  a  demurrer,  the  court  shall,  upon  the  application  of  the 
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defend  xnt,  award  a  rvrit  in  the  manner  aforesaid,  to  inquire  of  the  value 
of  the  goods  and  chattels  distrained,  and,  upon  the  return  thereof, 
give  judgment  as  aforesaid,  together  with  full  costs  of  suit:  and  there¬ 
upon  Urn  defendant  may  have  execution  as  aforesaid. 

Sc  cion  40.  In  every  such  case,  if  the  value  of  such  goods  and 
chats  is  shall  be  found  to  be  less  than  the  sum  or  value  of  the  arrears 
dest.  med  for,  it  shall  be  lawful  for  the  defendant,  his  executors  or 
admj:  strators,  from  time  to  time  to  distrain  again  for  the  residue  of 
the  n  i;t  in  arrear  for  which  such  distress  was  taken  as  aforesaid. 

S.  ion  41.  Incases  of  distress  damage  feasant,  the  defendant 
may  ke  judgment  for  the  return  of  the  goods  or  chattels  distrained; 
or  at  ids  election,  he  may  take  judgment  to  recover  the  damage 
whi<  k  shall  have  been  sustained  by  him,  if  such  goods  or  chattels 
shall  amount  to  that  value,  but  if  not,  then  to  the  value  of  such  goods 
or  cl  cels,  together  with  full  costs  of  suit;  and  the  like  proceedings 
shall  had  to  ascertain  such  damages  and  such  value,  and  the  like 
judg  ut  and  execution  thereof  may  be  had  as  are  herein  before  pro¬ 
vide!  i  cases  of  distress  for  arrearages  of  rent. 

Sec  .on  42.  Every  person  who  shall  avow,  justify,  or  make  cog- 
nizar  e  in  an  action  of  ieplevin  of  the  taking  of  any  goods  or  chat¬ 
tels  fxr  a  rent,  service  as  damage  feasant,  or  for  duty,  if  the  issue 

then  shall  be  found  for  him,  or  if  the  plaintiff  in  such  action  be 

othe’  ise  barred,  shall  recover  the  damages  which  he  may  have  sus¬ 
tains  with  costs,  as  the  plaintiff’  should  have  done,  if  he  had  recov¬ 
ered  :  such  action. 

Sc  on  43.  In  all  cases  where  the  controversy  between  the  par¬ 
ties  in  uch  action  shall  turn  upon  the  right  of  property  in  the  goods 
or  cl  els  mentioned  in  the  writ  of  replevin,  the  jury  shall,  under 

the  c  etion  of  court,  assess  the  value  thereof,  if  the  case  shall  re¬ 

quin  u  together  with  damages  for  the  taking  or  detention,  according 
to  the  circumstances  of  the  case  ;  and  if  the  jury  shall  omit  to  assess 
the  same,  the  court  shall  have  power  to  award  a  writ  of  inquiry  for 
that  i  i  rpose. 

Section  44.  Every  judgment  against  a  plaintiff  for  the  return  of 
good  ieplevied  and  delivered  to  him,  and  every  judgment  against  a 
defer  !  ut  who  shall  have  retained  the  goods  or  chattels  mentioned  in 
the  \  of  replevin,  upon  a  claim  of  property  to  deliver  the  said 
goods  r  chattels  to  the  plaintiff,  may  be  executed  by  a  writ  to  be 
mad:  '.cording  to  the  following  form,  to  wit : 

[l.  s  -  County,  ss. 

Ti:  commonwealth  of  Pennsylvania  to  the  sheriff  of  said  county, 

Greeting : 

Wh  reas,  lately  we  commanded  you,  that  justly  and  without  de¬ 
lay,  -■  on  cause  to  be  replevied  and  delivered  (reciting  briefly  the  sub- 
stanc  f  the  writ,  the  return  of  the  sheriff,  and  the  record  inclusive¬ 
ly  ol  i  a  judgment  for  the  return  of  the  goods:)  Therefore,  we  corn- 
man-  you,  that  without  delay  you  cause  the  said  goods  and  chattels 
to  br  urned  to  the  said  C.  D.,  (or  if  the  goods  and  chattels  men- 
tione,  a  the  writ,  were  not  replevied  and  delivered,  but  retained  by 
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the  defendant  upon  security  given  as  aforesaid,  then  say,  to  be  de¬ 
livered  to  the  said  A.  B.,)  and  in  what  manner  you  shall  have  exe¬ 
cuted  this  our  writ,  make  known  to  the  judges  of  our  said  court  of 

- ,  at - ,  on  the - day  of - next ;  and  have  you 

then  there  this  writ.  Witness,  &c. 

Section  45.  If  the  officer  charged  with  the  execution  of  such  writ 
shall  make  return  that  the  goods  or  chattels  therein  described  are 
eloigned,  the  court  shall  have  power  to  enforce  such  judgmem  by  a 
writ  of  capias  in  withernam,  against  the  goods  and  chattels  and  body 
of  the  party  against  whom  it  shall  be  rendered,  or  by  a  writ  of  at¬ 
tachment,  or  by  a  writ  of  fieri  facias  as  the  case  may  require. 

Section  46.  It  shall  also  be  lawful  for  the  party  entitled  '  the 
benefit  of  such  judgment,  upon  the  return  of  the  officer  as  aforesaid, 
without  other  or  further  process,  to  proceed  upon  the  bond,  which 
shall  have  been  given  as  aforesaid,  according  to  the  form  and  effect 
thereof. 
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'■'•An  act  relating  to  Reference  and  Arbitration," 
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REFERENCE  BY  AGREEMENT  OF  PARTIES.  * 

Any  persons  may  agree  that  their  submission  tc  refer¬ 
ence  may  be  made  a  rule  of  court,  &c. 

Such  agreement  may  be  made  a  rule  of  court,  & , . 
Parties  may  agree  to  a  rule  of  court,  for  the  reference 
of  questions  of  fact;  and  effect  thereof. 

Either  party  may  except  to  an  award ;  and  cause  of 
exception. 

If  exceptions  are  not  filed,  the  award  maybe  enforced. 
Parties  to  a  suit  may  agree  to  refer,  and  the  award  to 
have  the  effect  of  a  verdict. 

Court  may,  upon,  exceptions,  refer  the  cause  back  to 
the  same  referees. 

II.  OF  COMPULSORY  ARBITRATION. 

Either  party  may  enter  a  rule  of  reference. 

Such  rule  not  to  be  entered,  until  after  declaration  filed; 
nor  in  replevin,  until  the  cause  is  at  issue. 

Nor  while  a  cause  is  set  down  for  trial,  &c. 
Prothonotary  to  enter  such  rule,  &c. 

Party  to  serve  a  copy  of  the  rule,  and  manner  thc-eof. 
Proceedings  on  the  day  appointed  for  appoint’.!,  it  of 
arbitrators,  if  both  parties  attend. 

Proceedings,  if  only  one  of  the  parties  attend. 

How  the  time  and  place  of  meeting  shall  be  fixed. 
Party  entering  the  rule,  to  serve  copies  of  the  certifi¬ 
cate  of  appointment,  &c- 


45 


Section  17. 

18. 

19. 

20. 
21. 
22. 

23. 

24. 

25. 

28. 

27. 

28. 

29. 

30. 


31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

39. 


Proceedings,  if  only  one  of  the  parties  attends  the 
meeting  of  the  arbitrators. 

Proceedings,  if  all  the  arbitrators  shall  not  attend. 
Arbitrators  to  be  sworn  or  affirmed. 

When  evidence,  &c.  heard,  award  to  be  made. 
Proceedings  if  one  of  the  arbitrators  should  die,  &c. 
Arbitrators  not  to  receive  pay,  unless  award  filed  with¬ 
in  seven  days  after  they  have  agreed. 

Prothonotary  to  enter  the  award  on  his  docket,  &c. 
Awards  to  have  the  effects  of  a  judgment. 

Proviso ,  that  the  court  may,  in  certain  circumstances, 
allow  a  nonsuit  after  appeal. 

Court  may  set  aside  award  under  certain  circumstances. 
Either  party  may  appeal  under  certain  regulations. 
Appeal  may  be  allowed  under  certain  circumstances, 
without  payment  of  costs,  «fcc. 

Recognizance  to  be  given  by  the  plaintiff,  if  appellant. 
Recognizance  to  be  given  by  the  defendant,  if  appel¬ 
lant. 

Executors,  &c.  may  appeal  without  affidavit,  &c. 

The  costs  paid  on  appeal  may  be  recovered  back. 
Appeal  not  to  be  withdrawn  without  consent. 
Prothonotary  to  issue  execution,  &c.  if  appeal  be  not 
entered. 

If  the  prothonotary  be  interested,  the  duties  herein 
required,  to  be  performed  by  the  recorder  of  deeds,  &c. 
Penalty  for  not  serving  copy  of  rule,  &c. 

Penalty  on  arbitrator  not  attending,  &c. 

Books,  &c.  not  to  be  produced  on  trial,  which  shall 
have  been  withheld  from  arbitrators. 

Certain  cases  may  not  be  ai'bitrated. 


III.  GENERAL  REGULATIONS  RESPECTING  REFEREES  AND  ARBITRATORS. 


Section  40. 

41. 

42. 

43. 

44. 

45. 

46. 

47. 

48. 

49. 

50. 

51. 


Certain  powers  given  to  referees  and  arbitrators. 

Form  of  a  subpoena  to  be  issued  by  referees,  &c. 

Form  of  an  attachment  by  the  same. 

Referees,  &c.  may  punish  by  fine. 

Certificate  to  be  made  in  such  case. 

How  the  same  to  be  collected. 

Prothonotary  may  also  issue  subpoena. 

Prothonotary  to  enter  rule  to  take  depositions  to  be 
used  before  referees,  &c. 

Referees  and  arbitrators  may  require  the  payment  of 
costs  on  adjournments. 

Daily  pay  of  referees  and  arbitrators. 

Penalty  on  attempting  to  corrupt  referees  or  arbitrators. 
Penalty  on  referees  and  arbitrators  receiving  rewards, 
&c. 


52.  Fees  to  constables,  &c.  to  be  the  same  as  are  allowed 
for  similar  services. 

53.  Fines  and  forfeitures,  how  to  be  collected. 
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REMARKS. 

There  are  four  principal  statutes  and  acts  of  Assembly,  on  the 
subject  of  reference  and  arbitrations,  in  force  in  this  commonwealth, 
viz:  the  statute  of  9  and  10  William  III.  c.  15;  the  act  of  Assembly 
of  1705;  the  act  of ‘21st  March,  1806;  the  act  of  20th  March,  1810. 
The  first  two  and  the  last  have  been  compiled  in  this  bill,  with  a  few 
alterations,  which  will  be  adverted  to  in  the  remarks  upon  the  several 
sections.  The  act  of  1806  has  not  been  incorporated,  and  it  is  pro¬ 
posed  to  repeal  it  altogether.  In  practice,  this  act  is  believed  to  be 
nearly  obsolete,  and  it  certainly  contains  nothing  valuable  that  may 
not  be  added  to  the  system  established  by  the  act  of  1810.  The 
principal  alterations  made  in  the  then  existing  law  of  the  act  of  1806, 
were- — 

1.  An  award  in  writing  made  under  a  written  agreement,  and  filed 
in  the  prothonotarv’s  office,  after  proof  of  the  agreement  by  a  sub¬ 
scribing  witness,  is  as  available  as  an  award  made  under  a  rule  of 
court.  But  the  practice,  at  least  in  some  of  the  counties,  under  the 
act  of  1705,  gives  the  parties  all  the  benefits  of  the  provision,  with¬ 
out  the  trouble  of  proof  by  subscribing  witnesses,  &c. 

2.  The  parties  may  enter  an  amicable  action  in  vacation,  and  may 
then  agree  to  the  usual  rule  of  reference.  This  is  also  the  practice 
in  many  of  the  counties  under  the  act  of  1705 ;  and  it  is  believed  that, 
independently  of  it,  an  amicable  action  may  be  entered  and  referred. 

3.  The  award  was  to  be  made  under  the  seals  of  the  arbitrators, 
but  this  has  been  repealed  by  the  act  of  1808. 

4.  The  arbitrators  have  a  fixed  daily  pay,  taxable  as  costs,  and  are 
bound  to  serve  under  a  penalty  of  two  dollars.  The  first  of  these, 
viz:  the  compensation,  it  will  be  seen,  has  been  made  general  for 
referees  and  arbitrators.  The  last,  we  think,  ought  to  be  confined  to 
the  case  of  arbitrators  appointed  upon  the  compulsory  system. 

5.  The  referees  have  the  power  of  imposing  costs  upon  the  party 
who  fails  to  attend.  This  provision,  which  is  of  some  value,  has 
also  been  turned  into  a  general  rule.  There  seems  nothing,  there¬ 
fore,  in  the  act  of  1806,  which  requires  its  continuance  as  a  distinct 
system. 

The  acts  of  30th  of  March,  1821,  and  23d  February  1824,  have 
been  omitted.  The  first,  because  it  may  more  properly  be  compiled 
with  other  provisions  relating  to  the  action  of  account  render ;  and 
the  last,  because  the  provision  belongs  to  the  subject  of  writs  of  error. 

This  bill  is  divided  into  three  parts  : 

I.  Reference  by  agreement  of  parties. 

II.  Compulsory  arbitration. 

III.  General  regulations  respecting  referees  and  arbitrators. 

§  1  and  2.  The  first  two  sections  are  taken  from  the  statute  9  and 
10  William  III,  ch.  15,  §  1 ,  which  has  been  in  force  in  this  state,  it 
is  believed,  from  the  time  of  its  passage. 

§  3.  In  this  section,  we  have  introduced  a  new  provision,  which 
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we  believe  will  be  found  useful.  Cases  frequently  arise  in  which  it 
is  material  that  the  facts  should  be  found  by  an  impartial  tribunal, 
leaving  the  law  for  the  court ;  but  in  consequence  of  the  number  of  1 
cases  to  be  tried  by  jury,  a  long  time  ensues  before  a  verdict  can  be 
obtained.  It  is  proposed  by  this  section  to  give  the  finding  by  arbi¬ 
trators  the  same  effect. 

§  4,  Is  new  in  terms,  but  according  to  the  practice. 

§  5,  From  the  first  section  of  the  stat.  9  and  10,  ffm.  III. 

§  6,  From  the  act  of  1705. 

§  7,  Contains  a  general  rule,  which  we  think  will  be  found  con¬ 
venient  in  all  cases  of  voluntary  reference. 

§  8.  This  section  begins  the  series  relating  to  arbitration  at  the 
instance  of  one  of  the  parties.  It  is  taken  from  the  1st  section  of 
the  act  of  1810. 

§  9.  The  first  clause  of  this  section  is  taken  form  the  act  of  28th 
March,  1823,  section  3,  omitting  that  part  which  forbids  the  arbitra¬ 
tion  of  a  cause  before  the  return  day.  We  think  that  it  is  enough  to 
provide  for  a  declaration,  and  we  can  see  no  reason  why  a  plaintiff 
should  be  postponed,  it  may  be  two  months,  or  more,  before  he  can 
enter  a  rule  of  reference,  while  there  may  be  strong  reasons  for  des¬ 
patch.  If  there  is  a  substantial  defence,  the  defendant  will  have 
every  opportunity  to  avail  himself  of  it.  The  last  clause  appears  to 
us  to  be  necessary,  by  reason  of  the  peculiar  features  of  this  action 
of  replevin. 

§  10,  From  the  first  section  of  the  act  of  25th  February  1813, 
with  an  addition,  which  does  not  interfere  with  the  spirit  of  the  origi¬ 
nal  provision. 

§  11,  From  the  first  section  of  the  act  of  1810. 

§  12.  The  first  part  of  this  section  is  from  §  1  of  the  act  of  1810. 
The  last  clause  is  from  the  act  of  22d  March,  1817,  relating  to  cor¬ 
porations. 

§  13,  From  the  second  and  fourth  sections  of  the  act  of  1810, 
with  an  addition,  authorizing  the  appointment  of  a  sole  arbitrator,  if 
the  parties  sha  1  agree  thereto. 

§  14,  Is  compiled  from  the  third,  first,  and  fifth  sections  of  the 
act  of  1810. 

§  15,  From  the  seventh  section  of  the  act  of  1810. 

§  10,  From  the  eighth  section  of  the  act  of  1810,  and  the  fourth 
section  of  the  act  of  1820. 

§  17,  From  the  ninth  section  of  the  act  of  1810. 

§  18,  From  the  ninth  and  eighteenth  sections  of  the  act  of  1810, 
and  the  second  section  of  the  act  of  1820. 

§  19,  20,  From  the  tenth  section  of  the  act  of  1810. 

§  21,  Is  intended  to  provide  a  remedy  for  a  defect  in  the  existing 
law,  which  occasionally  embarrass  the  completion  of  an  arbitrate  r. 

§  22,  From  the  twenty-fifth  section  of  the  act  of  1810. 

§  23,  24,  From  the  tenth  section  of  the  act  of  1810. 

§  25,  26,  Are  new.  The  first  authorizes  the  court  to  allow  a 
plaintiff  to  become  non-suit  after  an  appeal.  Great  hardships  it  is 
believed  have  been  experienced  under  the  present  law.  A  plaintiff 
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may  be  forced  into  a  trial  before  arbitrators  in  the  absence  of  his  wit¬ 
nesses,  or  without  other  means  of  proof,  and  an  award  maybe  given 
against  him.  Then,  upon  trial  in  the  court,  if  a  similar  defect  or  dif¬ 
ficulty  should  exist  in  respect  to  his  testimony,  he  will  be  forever 
barred  from  recovering  what  may  be  a  just  claim,  if  a  verdict  and 
judgment  should  be  given  against  him.  We  hope  this  provision, 
which  simply  gives  the  court  power  under  certain  circumstances,  to 
allow  of  a  non-suit,  will  be  acceptable  to  the  legislature.  The  twen¬ 
ty-sixth  section  authorizes  the  court  to  set  aside  an  award,  on  due 
proof  of  misbehaviour  in  the  arbitrator,  (such  as  refusing  to  hear  one 
or  other  of  the  parties,  or  the  like,)  or  that  the  award  was  procured 
by  corruption  or  other  undue  means.  We  do  not  mean  to  aver 
that  the  courts  are  at  present  deficient  in  this  power ;  but  we  think 
it  better  to  place  the  subject  on  a  footing  which  can  leave  no 
doubt. 

§  27,  From  section  eleven  of  the  act  of  1810. 

§  28,  Contains  a  new  provision  similar  to  those  humane  rules 
whieh  exist  in  England,  and  some  of  the  states  in  this  Union,  in  case 
of  the  poverty  of  a  party  to  a  suit.  The  costs  of  an  arbitration  are 
sometimes  considerable ;  and  they  may  be  beyond  the  means  of  a 
poor  man.  If  he  has  not  taken  out  the  rule,  we  think  the  court 
ought  to  have  a  discretionary  power  to  admit  him  to  appeal  without 
payment  of  costs. 

§  29,  From  section  twelve  of  the  act  of  1810. 

§  30,  From  section  fourteen  of  the  act  of  1810. 

§  31,  Extends  the  provision  of  the  foui-teenth  section  of  the  act 
of  1810,  to  “  all  persons  suing  in  a  representative  character,”  and 
limits  it  in  all  these  instances  to  the  case  of  the  rule  of  reference  hav¬ 
ing  been  taken  out  by  the  opposite  party.  If  they  have  forced  their 
adversary  into  an  arbitration,  we  see  no  reason  why  they  should  not 
pay  the  costs. 

§  32,  From  section  thirteen  of  the  act  of  1810. 

§  33,  From  section  one  of  the  act  of  1810. 

§  34,  From  section  eleven  of  the  act  of  1810. 

§  35,  From  section  one  of  the  act  of  1825. 

§  36,  Is  compiled  from  the  first  and  eighth  sections  of  the  act  of 
1810. 

§  37,  From  the  twenty-sixth  and  sixth  sections  of  the  same  act. 

§  38,  From  the  eleventh  section  of  the  act  of  1810,  with  a  slight 
alteration  to  affirm  the  construction  given  by  the  courts. 

§  39,  Contains  certain  exceptions  to  the  generality  of  the  provi¬ 
sions  of  the  first  section  authorizing  compulsory  arbitrations. 

The  first  three  of  these  exceptions  are  from  the  act  of  1810.  The 
two  next  are  in  conformity  with  the  decisions  of  the  courts.  The 
last  seems  to  us  required  by  a  due  regard  to  the  interests  of  the  com¬ 
monwealth. 

§  40.  The  fortieth  and  seven  following  sections  contain  certain 
provisions  applicable  to  all  classes  of  referees  and  arbitrators.  They 
are  compiled  with  little  alteration  from  the  act  of  1810,  where  they 
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are  confined  to  arbitrators,  appointed  under  the  compulsory  system, 
but  we  perceive  no  good  reason  why  they  shall  not  be  general. 

§  48.  The  provision  contained  in  this  section  is  taken  from  the 
act  of  1806,  and  appears  to  us  likely  to  produce  good  results  as  a 
general  rule. 

§  49,  From  the  twenty-fifth  section  of  the  act  of  1810,  with  a 
proviso  which  we  think  is  proper  to  obviate  a  doubt. 

§  50,  From  the  nineteenth  sections  of  the  acts  of  1810. 

§  5 ! ,  Adopted  from  the  sixteenth  section  of  the  act  relating  to 
the  organization  of  the  courts. 

§  52,  From  the  twenty-fourth  section  of  the  act  of  1810. 

§  53,  Contains  a  general  provision  for  the  recovery  of  penalties. 


RELATING  TO  REFERENCE  AND  ARBITRATION. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
commonivealth  of  Pennsylvania,  in  General  Assembly  met,  as 
follows : 

I.  OF  REFERENCE  BY  AGREEMENT  OF  THE  PARTIES. 

Section  1 .  It  shall  be  lawful  for  all  persons  desirous  to  end  by 
arbitration  any  controversy,  suit,  or  quarrel,  except  such  as  respect 
the  title  to  real  estate,  to  agree  in  writing  that  their  submission  of  the 
same  to  the  award  or  umpirage  of  any  person  or  persons,  shall  be 
made  a  rule  of  any  court  of  record  of  this  commonwealth  having 
jurisdiction,  which  the  parties  shall  choose,  and  they  shall  insert 
such  their  agreement  in  their  submission,  or  the  condition  of  the  bond 
or  promise  whereby  they  may  oblige  themselves  respectively,  to 
submit  to  the  award  or  umpirage  of  any  person  or  persons. 

Section  2.  When  any  agreement  shall  be  made  as  aforesaid,  and 
inserted  in  the  submission,  or  promise,  or  conditiou  of  the  respective 
bond,  the  same  shall,  upon  producing  an  affidavit  thereof  made  by 
the  witnesses  thereto,  or  any  one  of  them,  in  the  court  of  which  the 
same  is  agreed  to  be  made  a  rule,  and  filing  the  said  affidavit  in  court, 
be  entere  d  of  record  in  such  court,  and  a  rule  shall  thereupon  be 
made  by  the  said  court,  that  the  parties  shall  submit  to  and  finally  be 
concluded  by  the  arbitration  or  umpirage  which  shall  be  made  pur¬ 
suant  to  such  submission. 

Section  3.  It  shall  be  lawful  also  for  the  parties  to  any  suit  to 
consent  as  aforesaid,  to  a  rule  of  court  for  referring  all  matters  of  fact 
in  controversy  in  such  suit  to  referees  as  aforesaid,  reserving  all  mat¬ 
ters  of  law  arising  thereupon  for  the  decision  of  the  court;  and  the 
report  of  such  referees,  setting  forth  the  facts  found  by  them,  shall 
have  the  same  effect  as  a  special  verdict:  and  the  court  shall  and 
may  proceed  thereupon  in  like  manner  as  upon  a  special  verdict;  and 
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either  party  may  have  a  writ  of  error  to  the  judgment  entered  there¬ 
upon,  as  in  the  case  of  a  judgment  entered  upon  a  special  verdict. 

Section  4.  The  party  against  whom  an  award  shall  be  made  a? 
aforesaid,  may  except  thereto  within  such  time  as  the  court  by  their 
rules  shall  direct,  for  either  of  the  following  causes,  and  for  no  other, 
viz : 

1.  That  the  arbitrators  or  umpire  misbehaved  themselves  in  the 
case;  or, 

2.  That  they  committed  a  plain  mistake  in  matter  of  fact  or  mat¬ 
ter  of  law ;  or, 

3.  That  the  award  was  procured  by  corruption  or  other  undue 
means. 

Section  5.  If  exceptions  shall  not  be  filed  within  the  time  limited 
as  aforesaid,  or  if  upon  exceptions  filed  the  court  shall  confirm  the 
award,  the  party  neglecting  or  refusing  to  perform  and  execute  the 
same  or  any  part  thereof,  shall  be  liable  to  all  the  penalties  of  con¬ 
temning  a  rule  of  court  when  he  is  a  suitor  or  defendant  in  such 
court,  and  the  court,  on  motion,  may  issue  process  accordingly :  or 
the  said  court  may,  on  motion,  award  an  execution  or  executions  to 
carry  the  same  into  effect. 

Section  6.  In  all  cases  where  the  parties  to  any  suit  shall  by 
themselves,  their  attorneys  or  agents,  consent  to  a  rule  of  court  for 
referring  the  matters  in  controversy  in  such  suit  to  certain  persons 
mutually  chosen  by  them,  the  award  of  such  referees,  if  made  ac¬ 
cording  to  the  submission  of  the  parties,  being  approved  of  by  the 
court,  and  entered  upon  the  record,  shall  have  the  same  effect  and 
shall  be  deemed  and  taken  to  be  as  available  in  law,  as  the  verdict  of 
a  jury ;  and  the  party  in  whose  favor  such  report  shall  be  made, 
whether  plaintiff  or  defendant,  shall  have  judgment  thereon,  and  the 
like  process  for  the  recovery  thereof,  as  on  a  verdict  in  an  action 
commenced  by  such  party. 

Section  7.  If,  upon  exceptions  filed  to  any  award,  it  shall  appear 
to  the  court  that  the  referees  have  made  a  mistake  in  fact  or  law,  it 
shall  be  lawful  for  such  court  to  refer  the  cause  back  to  the  same  re¬ 
ferees,  for  such  further  or  other  proceedings  therein,  as  shall  be  ex¬ 
pedient. 

II.  OF  COMPULSORY  ARBITRATION. 

Section  8.  It  shall  be  lawful  for  either  party  in  any  civil  suit  or 
action,  his  agent  or  attorney,  to  enter  at  the  prothonotary’s  office  a 
rule  of  reference,  wherein  he  shall  declare  his  determination  to  have 
arbitrators  chosen,  on  a  day  certain,  to  be  mentioned  therein,  not  ex¬ 
ceeding  thirty  days  thereafter,  for  the  trial  of  all  matters  in  variance 
in  the  suit,  between  the  parties. 

Section  9.  Provided ,  that  it  shall  not  be  lawful  for  the  plaintiff 
in  any  suit,  to  enter  such  rule  until  after  a  declaration  or  statement 
of  the  cause  of  action  shall  have  been  filed  by  him  ;  and  that  no  ac¬ 
tion  of  replevin  shall  be  referred,  unless  by  agreement  of  the  parties, 
until  the  same  shall  be  at  issue. 
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Section  10.  And  provided,  also,  that  no  suit  or  action  which 
shall  be  set  down  for  trial  at  any  court,  shall  be  referred  (except  by 
consent  of  parties)  within  thirty  days  before,  nor  during  the  setting 
of  such  court,  unless  such  suit  or  action  shall  have  been  previously 
continued  to  the  next  term. 

Section  11.  It  shall  be  the  duty  of  the  prothonotary,  with  whom 
any  such  rule  shall  be  tiled,  to  enter  the  same  of  record,  and  to  de¬ 
liver  to  the  party  tiling  the  same,  a  copy  thereof  duly  certified. 
h  Section  12.  It  shall  be  the  duty  of  the  party,  his  agent  or  attorney, 
entering  the  rule  as  aforesaid,  to  cause  a  copy  of  such  certified  rule 
to  be  served  on  the  opposite  party,  his  agent  or  attorney,  at  least  ten 
days  before  the  day  fixed  in  such  rule  for  the  appointment  of  arbitra¬ 
tors,  in  the  city  and  county  of  Philadelphia,  and  at  least  fifteen  days 
before  the  same  in  the  other  counties  of  this  commonwealth,  and  the 
manner  of  such  service  shall  be  by  delivering  such  copy  to  the  party 
personally,  his  agent  or  attorney;  or  if  the  said  party  cannot  be  found, 
and  have  no  agent  or  attorney,  by  leaving  such  copy  at  his  last  place 
of  abode ;  and  in  the  case  of  a  corporation  such  copy  shall  be  served 
on  the  president  or  other  principal  officer,  cashier,  secretary  or  chief 
clerk  of  the  corporation. 

Section  13.  On  the  day  fixed  for  the  appointment  of  arbitrators, 
if  both  parties  attend,  either  in  person,  or  by  their  agents  or  attor¬ 
neys,  the  arbitrators  shall  be  chosen  in  the  following  manner,  viz: 

1.  The  number  of  the  arbitrators,  which  shall  be  either  three  or 
five,  shall  be  fixed  by  the  parties ;  or,  if  they  connot  agree,  by  the 
prothonotary :  Provided,  that  the  parties  may  agree  to  refer  the  cause 
to  any  one  person  whom  they  shall  concur  in  choosing. 

2.  If  the  number  fixed  be  three,  the  plaintiff  shall  then  nominate 
one  person;  if  five,  he  shall  nominate  two;  and  if  seven,  he  shall  no¬ 
minate  three  persons;  and  if  all  or  either  be  objected  to  by  the  de¬ 
fendant,  he  shall  nominate  other  persons  in  place  of  those  objected  to, 
until  he  shall  have  nominated  six  persons  for  every  person  so  allow¬ 
ed  by  him  to  be  nominated. 

3.  The  defendant  shall  then  nominate  in  like  manner  an  equal  num¬ 
ber  of  persons,  subject  in  like  manner  to  objection  on  the  part  of  the 

plaintiff. 

4.  If  the  parties  agree  in  the  choice  of  arbitrators  as  aforesaid,  the 
umpire  shall  be  chosen  as  follows  :  The  parties  shall  nominate  alter¬ 
nately,  beginning  with  the  plaintiff,  seven  persons,  the  opposite  party 
having  the  right  to  object  to  the  nomination;  and  if  all  the  persons 
thus  nominated  be  objected  to,  the  prothonotary  shall  nominate  a 
suitable  and  disinterested  person;  if  he  be  objected  to  he  shall  name 
another,  and  so  on  until  he  shall  name  seven  persons ;  and  if  all  be 
objected  to,  he  shall  make  out  a  list  of  five  such  persons,  and  the 
parties  shall  then  strike  out  alternately,  beginning  with  the  plaintiff, 
until  the  name  of  only  one  person  be  left,  who  shall  be  the  umpire. 

5.  If  the  parties  cannot  agree  in  the  choice  of  arbitrators  as  afore¬ 
said,  the  prothonotary  shall  make  out  a  list  containing  the  names  of 
five  suitable  and  disinterested  persons  for  each  of  the  number  of  ar¬ 
bitrators  so  as  aforesaid  fixed  upon ;  from  which  list  the  parties  shall 
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strike  out  alternately,  beginning  with  the  plaintiff,  until  the  number 
be  left  which  was  so  fixed :  and  the  persons  so  selected  shall  be  the 
arbitrators. 

6.  If  the  parties  agree  as  to  one  or  more  of  the  arbitrators,  and 
differ  as  to  one  or  more,  the  like  proceedings  shall  be  had  to  supply 
the  deficiency  and  complete  the  number  of  arbitrators  fixed  upon. 

Section  14.  If  only  one  of  the  parties  attend  on  the  day  fixed  for 
the  appointment  of  the  arbitrators,  the  proceedings  shall  be  as  follows : 

1.  If  the  party  attending  be  the  party  by  whom  the  rule  of  refer¬ 
ence  was  entered,  proof  shall  be  made  that  the  notice  was  duly  served 
on  the  opposite  party,  in  the  manner  herein  before  provided ;  and  the 
proof  of  the  service  shall  be  the  oath  or  affirmation  of  the  person  by 
whom  it  was  made. 

2.  It  shall  be  the  duty  of  the  prothonotary  to  fix  the  number  of  the 
arbitrators,  to  nominate  for  the  absent  party,  and  to  object  to  the 
nominations  made  by  the  party  present,  if  he  shall  think  it  necessary. 

3.  If  in  such  case  all  the  persons  nominated  on  either  side  shall 
be  objected  to,  the  like  proceedings  shall  be  had  for  the  choice  of 
arbitrators  as  if  both  parties  were  present,  except  that  the  duties 
required  to  be  performed  by  the  prothonotary  in  such  case,  shall  be 
performed  by  the  recorder  of  deeds,  the  sheriff,  coroner,  or  treasurer 
of  the  proper  county. 

Section  15.  The  day,  hour,  and  place  of  meeting  of  the  arbitra¬ 
tors,  shall  be  fixed  by  the  parties,  if  present  and  able  to  agree  there¬ 
upon  ;  but  otherwise,  it  shall  be  the  duty  of  the  prothonotary  to  de¬ 
termine  the  same:  Provided,  that  in  such  case  the  day  and  meeting 
shall  not  be  less  than  ten,  nor  more  than  twenty  daj-s  in  the  city  and 
county  of  Philadelphia,  and  not  less  than  twenty,  nor  more  than 
thirty  days  in  the  other  counties  of  this  commonwealth,  after  their 
appointment. 

Section  16.  It  shall  be  the  duty  of  the  party  by  whom  the  rule 
of  reference  shall  have  been  entered,  to  procure  from  the  prothonc- 
tary  a  certified  copy  of  the  record  containing  the  names  of  the  arbi¬ 
trators,  and  the  time  and  place  of  their  meeting,  and  to  serve  a  copy 
of  the  same  on  each  of  the  arbitrators,  and  also  on  the  opposite  party 
if  he  reside  within  the  city  or  county,  and  if  not,  upon  his  agent  or 
attorney  ;  giving  at  least  eight  days’  notice  in  the  city  and  county  of 
Philadelphia,  and  fifteen  days  in  the  other  counties  of  the  common¬ 
wealth,  previous  to  the  day  of  meeting. 

Section  17.  If  only  one  of  the  parties  shall  attend  on  the  day 
appointed  for  the  meeting  of  the  arbitrators,  and  the  arbitrators,  or 
one  or  more  of  them  shall  attend,  the  proceedings  shall  be  as  follows : 

1.  If  the  party  attending  be  the  party  by  whom  the  rule  of  refer¬ 
ence  was  entered,  proof  shall  be  made  that  due  notice  of  the  time  and 
place  of  meeting  was  given  to  the  opposite  party,  as  herein  before 
provided. 

2.  If  the  party  absent  shall  have  been  prevented  from  attending  by 
sickness  or  other  unavoidable  cause,  and  notice  thereof  shall  be  given 
to  the  arbitrators  or  arbitrator  present,  of  the  sufficiency  of  which 
cause  such  arbitrators  or  arbitrator  shall  judge,  an  adjournment  shall 
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take  place  to  such  subsequent  time  as  the  said  arbitrators  or  arbitrator 
shall  fix. 

Section  18.  If  the  whole  number  of  arbitrators  shall  not  attend 
on  the  day  appointed  for  the  meeting,  the  proceedings  shall  be  as 
follows : 

1.  Proof  shall  be  made  that  due  notice  of  the  time  and  place  of 
meeting  was  given  to  the  arbitrator  or  arbitrators  absent,  as  herein 
before  provided. 

2.  If  both  parties  be  present,  either  in  person  or  by  their  agents 
or  attorneys,  the  place  of  the  arbitrator  or  arbitrators  absent  may  be 
supplied  by  the  parties  aforesaid,  if  they  can  agree  upon  suitable 
persons. 

3.  If  the  parties  shall  be  unable  to  agree,  the  arbitrator  or  arbitra¬ 
tors  present  shall  appoint  a  suitable  person  or  persons  to  fill  the  va¬ 
cancy. 

4.  If  one  of  the  parties  be  absent,  and  no  sufficient  reason  be  as¬ 
signed  as  aforesaid  for  such  absence,  it  shall  be  lawful  for  the.  arbi¬ 
trators  or  arbitrator  present  to  appoint  a  suitable  person  or  persons  to 
fill  the  vacancy. 

Section  19.  When  the  whole  number  of  arbitrators  shall  be  as¬ 
sembled,  they  shall  be  sworn  or  affirmed  justly  and  equitably  to  try 
all  matters  in  variance  submitted  to  them  ;  which  oath  or  affirmation 
may  be  administered  to  them  by  any  person  having  authority  to  ad¬ 
minister  oaths,  or  in  the  absence  of  such  person,  by  one  of  their 
number. 

Section  20.  As  soon  as  the  arbitrators  shall  have  heard  the  evi¬ 
dence  and  allegations  of  the  parties,  they  shall  proceed  to  determine 
the  matters  in  controversy  submitted  to  them,  and  they  shall  make 
out  their  award,  which  shall  be  signed  by  all  or  a  majority  of  them, 
and  shall  transmit  the  same  to  the  prothonotary  within  seven  days 
after  they  shall  have  agreed  upon  the  same. 

Section  21.  Arbitrators  appointed  as  aforesaid,  shall  not  be  en¬ 
titled  to  receive  any  daily  pay  or  other  compensation,  unless  they 
make  their  report,  and  transmit  the  same  to  the  prothonotary,  within 
seven  days  after  they  shall  have  agreed  upon  the  same. 

Section  22.  Provided,  That  if  one  of  the  arbitrators  aforesaid 
shall  die  or  become  incapable,  or  shall  refuse  to  attend  to  the  duties 
of  his  appointment,  or  shall  remove  or  depart  from  the  county,  it 
shall  be  lawful  for  the  remaining  arbitrators  to  proceed  with  the 
cause  and  make  an  award,  if  they*can  agree  upon  the  same ;  but  if 
they  cannot  agree  thereupon,  it  shall  be  lawful  for  them  to  appoint 
an  umpire,  and  the  umpire  so  appointed,  together  with  the  said  arbi¬ 
trators,  shall  proceed  with  the  cause  and  make  an  award. 

Section  23.  It  shall  be  the  duty  of  the  prothonotary  receiving 
such  award,  forthwith  to  enter  the  same  of  record  in  the  proper 
docket  and  judgment  index. 

Section  24.  Every  award  so  entered,  shall  have  the  effect  of  a 
judgment,  with  respect  to  the  party  against  whom  it  is  made,  from 
the  time  of  the  entry  thereof,  and  shall  be  a  lien  upon  his  real  estate, 
until  reversed  upon  appeal,  or  satisfied  according  to  law. 
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Section  25.  Provided ,  That  the  court  may,  after  appeal,  allow 
the  plaintiff  to  suffer  a  non-suit  with  like  effect  as  if  the  cause  had 
not  been  referred  as  aforesaid,  if  the  special  circumstance's  of  the  case 
shall  appear  to  require  it. 

Section  26.  It  shall  be  lawful  for  the  court  to  set  aside  an  award 
of  arbitrators,  on  due  proof, 

1.  That  the  arbitrators  misbehaved  themselves  in  the  course  of 
the  hearings  before  them. 

2.  That  the  award  was  procured  by  corruption  or  other  undue 
means. 

Section  27.  Either  party  may  appeal  from  an  award  of  arbitra¬ 
tors  to  the  court  in  which  the  cause  was  pending  at  the  time  the 
rule  of  reference  was  entered,  under  the  following  rules,  regulations 
and  restrictions,  viz  : 

1.  The  party  appellant,  his  agen^  or  attorney,  shall  make  oath  or 
affirmation  that  “  it  is  not  for  the  purpose  of  delay  such  appeal  is  en¬ 
tered,  but  because  lie  firmly  believes  injustice  has  been  done.” 

2.  Such  party,  his  agent  or  attorney,  shall  pay  all  the  costs  that 
may  have  accrued  in  such  suit  or  action. 

3.  The  party,  his  agent  or  attorney,  shall  enter  into  the  recogni¬ 
zance  hereinafter  mentioned. 

4.  Such  appeal  shall  be  entered  and  the  costs  paid  and  recogni¬ 
zance  filed,  within  twenty  days  after  the  day  of  the  entry  of  the 
award  of  the  arbitrators  on  the  docket. 

Section  28.  Provided ,  That  if  the  party  against  whom  any  award 
shall  be  made  as  aforesaid,  not  being  the  party  by  whom  the  ri  le  of 
reference  was  taken  out,  shall  apply  by  petition  to  a  judge  of  the 
court  in  which  such  action  is  depending,  and  shall  therein  set  forth 
that  by  reason  of  poverty  he  is  unable  to  pay  the  costs  of  the  suit  as 
aforesaid,  and  shall  make  affidavit  of  such  facts,  it  shall  be  lawful 
for  such  judge,  after  due  notice  to  the  opposite  party,  if  he  shvdl  be 
satisfied  of  the  truth  of  the  statements  in  such  petition,  to  make  an 
order  that  the  appeal  of  sui^h  party  in  the  case  shall  be  good,  although 
the  costs  shall  not  be  paid  by  him  as  aforesaid. 

Section  29.  If  the  plaintiff  be  the  appellant,  he  shall  by  himself, 
his  agent  or  attorney,  with  one  or  more  sufficient  sureties,  be  bound 
in  recognizance  to  the  defendant,  the  condition  of  which  shall  be  that 
if  he  shall  not,  in  the  event  of  the  suit,  recover  a  sum  greater,  or  a 
judgment  more  favorable  to  him  than  the  award  of  the  arbitrators,  he 
shall  pay  all  costs  that  shall  accrue  in  consequence  of  said  appeal, 
and  one  dollar  for  every  day  lost  by  the  defendant  in  attending  on 
such  appeal. 

Section  30.  If  the  defendant  be  the  appellant,  he  shall  by  him¬ 
self,  his  agent  or  attorney,  with  one  or  more  sufficient  sureti  -s  in 
the  nature  of  special  bail,  be  bound  in  recognizance  to  the  plaintiff, 
the  condition  of  which  shall  be  that  if  the  plaintiff  in  the  event  of  the 
suit  shall  obtain  a  judgment  for  a  sum  equal  to  or  greater,  or  a  judg¬ 
ment  as  or  more  favorable  than  the  award  of  the  arbitrators,  the  said 
defendant  shall  pay  all  the  costs  that  may  accrue  in  consequence  of 
the  said  appeal,  together  with  the  sum  or  value  of  the  property  or 
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thing  awarded  by  the  arbitrators,  with  one  dollar  for  every  day  that 
shall  be  lost  by  the  plaintiff  in  attending  to  such  appeal ;  or  in  default 
thereof,  that  the  said  defendant  shall  be  surrendered  to  the  jail  of  the 
proper  county. 

Section  31.  Provided,  That  in  all  cases  in  which  executors,  ad¬ 
ministrators  or  other  persons,  suing  or  sued  in  a  representative  cha¬ 
racter,  or  minors,  shall  be  the  party  appellant  from  an  award,  the  ap¬ 
peal  shall  be  good,  without  affidavit,  payment  of  costs  or  entering  into 
recognizance  as  aforesaid,  if  such  appellant  shall  not  have  taken  out 
the  rule  of  reference. 

Section  32.  The  costs  to  be  paid  by  the  appellant,  as  herein  be¬ 
fore  required,  may,  nevertheless,  be  taxed  in  the  appellant’s  bill,  and 
recovered  of  the  adverse  party,  if,  in  the  event  of  the  suit,  the  appel¬ 
lant  is  entitled  to  recover  costs,  agreeably  to  the  provisions  of  this  act. 

Section  3.3.  No  appeal  as  aforesaid  shall  be  withdrawn  without 
the  consent  in  writing  of  the  opposite  party  first  had  and  obtained ; 
and  it  shall  be  the  duty  of  the  prothonotary  to  whom  such  written 
consent  may  be  delivered,  to  file  the  same  among  the  records  in  the 
cause. 

Section  34.  If  the  appeal,  as  aforesaid,  shall  not  be  entered  with¬ 
in  the  time  herein  before  limited,  it  shall  be  the  duty  of  the  prothono¬ 
tary,  at  the  request  of  the  party,  in  whose  favor  the  award  shall  have 
been  made,  to  issue  execution,  or  such  other  process  as  may  he  ne¬ 
cessary  and  proper  to  carry  into  effect  the  judgment  entered  upon 
such  award,  subject,  nevertheless,  to  the  provisions  of  the  law  con¬ 
cerning  the  stay  of  execution  upon  judgments. 

Section  35.  In  all  suits  or  actions,  in  which  the  prothonotary  of 
the  court  shall  be  a  party,  or  in  which  he  may  be  interested,  the  du¬ 
ties  herein  before  required  to  be  performed  by  him,  shall  be  perform¬ 
ed  by  the  recorder  of  deeds,  the  clerk  of  the  orphans’  court,  the  she¬ 
riff,  coroner,  or  treasurer  of  the  same  county. 

Section  36.  If  the  party  by  whom  a  rule  of  reference  shall  be  en¬ 
tered,  his  agent  or  attorney,  shall  fail  to  caflse  a  copy  of  the  certified 
rule,  or  of  the  record  containing  the  names  of  the  arbitrators,  and  of 
the  time  and  place  of  meeting,  to  be  served  as  is  herein  before  re¬ 
quired,  he  shall  for  every  such  default,  forfeit  and  pay  the  sum  of 
twenty-five  dollars,  one  half  to  the  use  of  the  county  and  the  other 
half  to  the  use  of  the  person  who  will  sue  for  the  same:  Provided, 
That  nothing  herein  contained  shall  be  deemed  to  deprive  the  court 
of  the  right  of  setting  aside  any  award  obtained  without  due  notice  as 
aforesaid,  or  shall  interfere  with  the  right  of  the  party  to  recover 
such  damages  as  he  may  have  sustained. 

Section  37.  If  any  person  appointed  an  arbitrator,  and  residing 
within  the  county,  having  received  due  notice  of  his  appointment, 
shall  fail  to  attend  and  take  upon  himself  the  duties  of  the  appoint¬ 
ment,  unless  prevented  by  sickness  or  other  unavoidable  cause,  he 
shall,  for  every  such  default,  forfeit  and  pay  the  sum  of  two  dollars, 
1o  be  recovered  by  either  party  who  shall  first  sue  for  the  same : 
Provided,  That  no  arbitrator  shall  be  required  to  serve  on  more  than 
ten  appointments  in  any  one  vear. 
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Section  38.  On  the  trial  of  any  cause,  after  an  appeal  from  an 
award  of  arbitrators,  it  shall  not  be  lawful  for  the  appellant  to  produce 
as  e  l  lence  in  court,  any  books,  papers,  or  documents,  which  he  had 
in  his  actual  possession  at  the  time  of  the  arbitration,  and  withheld 
from  the  arbitrators,  after  being  required  by  the  arbitrators  to  produce 
the  same. 

III.  GENERAL  REGULATIONS  RESPECTING  REFEREES  AND  ARBITRATORS. 

Section  39.  Nothing  in  this  act  contained,  shall  be  taken  to  au¬ 
thorise  the  entering  a  rule  of  arbitration  in  either  of  the  following 
cases,  viz : 

1 .  Appeals  to  a  register  court ; 

2.  Actions  brought  into  any  court  of  common  pleas  by  appeal  from 
a  justice  of  the  peace  or  alderman; 

3.  Issues  directed  to  any  court  to  ascertain  a  fact,  or  facts  ; 

4.  Actions  upon  bail  bonds  and  recognizances ; 

5.  Actions  upon  penal  statutes  ; 

6.  Actions  brought  by  the  commonwealth,  unless  such  rule  be  en¬ 
tered  by  the  attorney  general  or  his  deputy,  or  with  his  consent  in 
writing. 

Se-tion  49.  Referees  and  arbitrators  in  every  case  as  aforesaid, 
or  a  majority  of  them,  shall  have  power — 

1.  To  require  from  either  party  the  production  of  all  such  books, 
papers  and  documents,  as  they  shall  deem  material  to  the  cause. 

2.  To  judge  of  the  competency  and  credibility  of  witnesses,  and 
the  propriety  of  admitting  any  written  evidence  that  may  be  offered. 

3.  To  administer  oaths  or  affirmations  to  witnesses. 

4-  To  adjourn  their  meetings  from  day  to  day,  or  for  a  longer 
time,  and  also  from  place  to  place,  if  they  shall  think  proper. 

5.  To  decide  both  the  law  and  fact,  that  may  be  involved  in  the 
cause  submitted  to  them. 

And  each  of  the  arbitrators  shall  have  power  to  issue  subpoenas  to 
witnesses  to  appear  before  them  ;  and  if  any  person  who  shall  have 
been  duly  subpoenaed  to  attend  as  aforesaid  shall  neglect  or  refuse  to 
attend,  a  majority  of  the  arbitrators  shall  have  power  to  issue  an 
attachment  against  such  person,  according  to  the  practive  of  the 
courts. 

Section  41.  The  form  of  the  subpoena  in  such  case  shall  be  as 
follows,  to  wit: 

- county ,  ss: 

The  commonwealth  of  Pennsylvania  to - ,  greeting. 

We  command  you  that,  laying  all  business  and  excuses  aside,  you 
be  and  appear  in  your  proper  person  before  A.  B.,  C.  D.,  &c.,  arbi¬ 
trators  (or  referees  as  the  case  may  be)  appointed  to  hear  and  deter¬ 
mine  all  the  matters  in  variance  in  a  certain  action,  wherein  E.  F.  is 

plaintiff  and  G.  H.  is  defendant,  at  the  house  of - ,  in 

- •,  on  the - day  of - next,  then  and  there  to  testify 

all  and  singular  those  things  which  you  shall  know  on  behalf  of  the 
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plaintiff,  (or  defendant  as  the  case  may  be.)  Hereof  fail  not,  under 
penalty  of  three  hundred  dollars. 

Witness  my  hand,  this - day  of - ,  A.  D. - . 

Signed,  R.  L.,  one  of  the  arbitrators, 

(or  as  the  case  may  be.) 

Section  42.  The  form  of  an  attachment  shall  be  as  follows : 
-  county,  ss: 

The  commonwealth  of  Pennsylvania  to  the  constable  of - . 

We  command  you  that  you  take  -  - ,  late  of  your 

county  aforesaid,  and  have  him  forthwith  before  A.  B.,  C.  I).,  &c., 
arbitrators  (or  referees  as  the  case  may  be)  appointed  to  hear  and 
determine  all  matters  in  variance  in  a  certain  action,  wherein  E.  F. 

is  plaintiff  and  G.  H.  defendant,  at  the  house  of - ,  in 

- ,  then  and  there  to  answer  to  such  matters  and  things  as  shall 

be  objected  against  him,  and  not  depart  without  leave. 

Witness  my  hand,  this - day  of - ,  A.  D. - . 

Signed,  R.  I.,  one  of  the  arbitrators, 

(or  as  the  case  may  be.) 

Section  43.  Referees  and  arbitrators  as  aforesaid,  or  a  majority 
of  them,  shall  also  have  power  to  punish  by  tine,  not  exceeding 
twenty  dollars,  all  persons,  whether  parties,  witnesses,  or  others, 
who  shall  be  guilty  of  disorderly  conduct  in  their  presence,  or  who 
shall  insult,  disturb,  or  interrupt  the  said  referees  or  arbitrators  when 
in  business ;  which  fine  shall  be  recovered  as  follows : 

Section  44.  The  said  referees  or  arbitrators,  or  a  majority  of  then}, 
shall  make  out  a  certificate  in  the  following  form,  viz : 

“  We,  the  undersigned  referees,  (or  arbitrators  as  the  case  may  be) 

do  certify  that  A.  B.  did  this  day,  at - ,  in  the  county  of - , 

before  us,  conduct  himself  in  a  disorderly  manner,  (or  as  the  case 
may  be)  tending  to  insult,  disturb  and  interrupt  us  in  the  trial  of  a 
certain  cause,  wherein  C.  D.  is  plaintiff  and  E.  F.  is  defendant;  for 

which  offence  we  have  fined  him,  the  said  A.  B.,  the  sum  of - 

dollars,  which  sum  you  are  hereby  required  to  collect  according  to 
law. 

Witness  our  hands  this  - day  of - ,  A.  D.  - . 

Signed,  G.  H.  'j  Arbitrators 

J.  K.  k  or 
L.  M.J  referees. 

Section  45.  The  certificate  aforesaid,  shall  be  transmitted  to  an 
alderman  or  justice  of  the  peace  of  the  proper  city  or  county,  who  is 
hereby  required  to  make  a  record  thereof,  and  to  collect  the  same  in 
the  manner  that  debts  under  five  dollars  and  thirty-three  cents  are  by 
law  collected;  and  the  sum  when  collected,  shall  be  paid  by  such 
alderman  or  justice,  to  the  county  treasurer  for  the  use  of  the  county, 
in  which  the  offence  may  have  been  committed. 

Section  46.  The  prothonotary  of  the  court,  in  which  the  suit  shall 
be  depending,  or  any  alderman  or  justice  of  the  peace,  shall  have 
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power  to  issue  subpoenas  for  witnesses  to  appear  before  the  arbitra¬ 
tors. 

Section  47.  It  shall  be  the  duty  of  the  prothonotary  of  the  pro¬ 
per  court,  on  application  by  either  party,  his  agent  or  attorney,  to 
enter  a  rule  to  take  the  depositions,  of  aged,  infirm,  going  or  absent 
witnesses,  or  witnesses  out  of  the  commonwealth,  to  be  read  in  evi¬ 
dence  either  before  referees  or  arbitrators,  or  to  the  jury  in  case  of 
an  appeal  from  an  award  of  arbitrators,  in  the  same  manner  and  sub¬ 
ject  to  the  same  rules  and  regulations  as  are  now  observed  in  the 
courts  of  this  commonwealth. 

Section  48.  In  every  case,  in  which  application  shall  be  made  by 
either  party  to  referees  or  arbitrators,  for  the  postponement  of  a  meet¬ 
ing  or  hearing,  it  shall  be  lawful  for  the  said  referees  or  arbitrators, 
or  a  majority  of  them,  to  require  from  the  party  making  such  appli¬ 
cation,  the  payment  of  the  costs  of  the  meeting,  including  the  pay  of 
the  arbitrators  and  the  attendance  of  witnesses,  previous  to  granting 
such  application,  according  to  the  practice  of  the  courts  in  like  cases. 

Section  49.  Every  referee  and  arbitrator  shall  be  entitled  to  re¬ 
cover  the  sum  of  one  dollar,  for  every  day  necessarily  employed  by 
him  in  the  hearing  and  determination  of  the  cause  submitted  to  him : 
Provided,  That  nothing  herein  contained  shall  be  taken  to  interfere 
with  any  special  agreement  made  by  the  parties  to  any  voluntary  re¬ 
ference,  respecting  the  compensation  to  be  allowed  to  the  referees. 

Section  50.  If  either  party,  his  agent  or  attorney,  or  any  other 
person  in  his  behalf,  shall,  after  the  appointment  of  any  referee  or 
arbitrator,  attempt  to  corrupt  or  influence  such  referee  or  arbitrator, 
by  privately  endeavoring,  either  in  conversation,  by  correspondence, 
or  otherwise,  to  bias  his  mind  or  judgment  in  favor  of  such  party,  he 
shall  forfeit  and  pay  a  sum  not  less  than  fifty  dollars,  and  not  more 
than  one  hundred  dollars,  to  be  recovered  by  indictment  in  the  court 
of  quarter  sessions  of  the  proper  county ;  one  half  of  which  fine  shall 
be  for  the  use  of  the  prosecutor,  and  the  other  half  for  the  use  of  the 
proper  county ;  saving  to  the  other  party  his  right  to  recover  such 
damages  as  he  may  have  sustained. 

Section  51.  If  any  referee  or  arbitrator  shall  directly  or  indirectly 
take  or  receive  any  gift  or  gratuity  whatever,  from  either  party  in 
the  cause,  or  from  any  person  in  his  behalf,  to  find  an  award  in  his 
favor,  or  in  consideration  of  having  found  such  award,  such  referee 
or  arbitrator  shall  forfeit  and  pay  ten  times  the  value  of  the  thing  so 
taken ;  one  half  to  the  commonwealth  and  the  other  half  to  the  person 
that  will  sue  for  the  same,  and  shall  also  be  liable  to  prosecution  by 
indictment  as  for  a  misdemeanor :  Provided,  That  nothing  herein 
contained  shall  debar  the  party  aggrieved  of  his  action  to  recover  the 
damages  he  shall  sustain,  in  all  cases  where  the  penalty  aforesaid 
shall  be  recovered  at  the  suit  of  another  person. 

Section  52.  The  fees  to  be  allowed  to  constables  and  other  per¬ 
sons,  for  services  performed  in  pursuance  of  the  provisions  of  this 
act,  shall  be  the  same  as  the  fees  allowed  by  law  for  similar  services  ; 
and  the  like  penalty  shall  be  inflicted  for  neglect  of  duty  as  in  otheV 
cases. 
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Section  53.  All  fines  and  forfeitures  incurred  under  any  of  the 
provisions  of  this  act,  shall,  unless  it  be  otherwise  provided,  be  sued 
for  before  an  alderman  or  justice  of  the  peace  of  the  county,  in  the 
same  manner  that  debts  of  equal  amount  are  recoverable. 


a  ssm 


Entitled  “  An  act  relating  to  Executions. 
CONTENTS. 


I.  OF  THE  TIME  DURING  WHICH  A  JUDGMENT  MAY  BE  EXECUTED,  AND 
OF  THE  SCIRE  FACIAS  QUARE  EXECUTIONEM  NON. 

Section  1.  Execution  of  a  judgment  may  be  had  within  a  year 
and  a  day — proviso  in  case  of  a  stay  of  execution. 

2.  After  a  year  and  a  day,  execution  not  to  issue  except 
after  a  scire  facias. 


II.  OF  THE  STAY  OF  EXECUTION. 

3.  In  what  cases  there  shall  be  a  stay  of  execution,  and 
during  what  time. 

4.  Defendant  may,  on  entering  special  bail,  obtain  a  stay 
for  thirty  days,  and  in  the  mean  time  give  security 
and  have  a  stay  according  to  the  preceding  section.  • 

5.  In  amicable  actions  there  shall  be  the  like  stay  from 
the  date  of  the  agreement,  unless,  &c. 

6.  Execution  not  to  issue  within  three  weeks  in  case  of 
judgments  upon  special  verdicts,  demurrers,  or  cases 
stated. 

7.  Execution  not  to  be  stayed  by  a  writ  of  error,  unless 
the  plaintiff  in-  error  give  bail,  Sic. 

8.  Proviso  exempting  persons  suing  in  a  representative 
character  from  giving  bail,  and  allowing  a  stay  if  writ 
of  error  be  served  and  bail  given  in  three  weeks,  &c. 

III.  OF  PROCEEDINGS  TO  DISCOVER  THE  EFFECTS  OF  A  DEFENDANT  IN  A 
JUDGMENT  FOR  RECOVERY  OF  MONEY. 


Section  9. 

10. 


11. 

12. 

13. 


14. 


15. 


Plaintiff  may  have  a  bill  of  discovery. 

Against  whom  such  bill  may  be  filed,  and  when  it  may 
be  filed. 

What  such  bill  shall  set  forth. 

Such  bill  shall  be  verified  by  oath  or  affirmation. 

The  complainant  in  the  bill  may  propound  interroga¬ 
tories  to  the  defendant  in  the  bill. 

The  court  may  award  a  scire  facias  to  the  defendant 
to  appear,  &c. 

The  defendant  shall  not  be  compelled  to  answer  unless 
upon  ten  days’  notice  of  the  interrogatories. 
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Section  16.  The  court  may  order  a  clause  of  capias  to  be  inserted 
against  the  defendants  in  certain  cases. 

17.  The  personal  effects  of  the  defendant  to  be  bound  from 
the  service  of  the  writ. 

18.  Costs  of  such  proceeding  to  be  at  the  discretion  of  the 
court. 


IV.  OF  THE  LIABILITY  OF  THE  DEFENDANT’S  ESTATE  AND  PERSON  TO 

EXECUTION. 


Section  19. 

20. 

21. 

22. 

23. 

24. 


25. 


26. 

27. 

28. 


29. 


30. 


31. 


32. 


Execution  may  be  had  (1)  of  the  personal  estate  ;  (2) 
of  the  real  estate  ,  (3)  of  the  person. 

The  plaintiff  may  proceed  against  the  real  estate  or 
person,  or  against  personal  estate  made  liable  to  exe¬ 
cution  by  this  act,  at  his  election. 

The  personal  and  real  estate  of  persons  convicted  of 
crimes  liable  to  execution,  as  in  other  cases. 

Stock  deposites  of  money  and  debts  liable  to  execution, 
subject,  &c. 

Goods  pawned,  pledged  or  demised,  liable  to  execu¬ 
tion. 

Coined  money  and  bank  notes  may  be  taken  in  satis¬ 
faction  of  an  execution. 

But  not  from  the  person  of  the  defendant,  nor  moneys 
levied  and  in  the  hands  of  the  officer,  at  the  suit  of  the 
defendant. 

Certain  articles  exempted  from  execution. 

Proviso  to  the  last  section. 

A  writ  of  fieri  facias  and  capias  ad  satisfaciendum, 
maybe  issued  at  the  same  time. 

But  capias  ad  satfkfaciendum  shall  not  be  executed  if 
defendant  has  real  or  personal  estate  sufficient  within 
the  county. 

No  female  shall  be  arrested,  &c.,  for  debt  contracted 
since  the  18th  February,  1819,  &c. 

Nor  shall  any  citizen  of  this  commonwealth  be  impris¬ 
oned  for  less  than  five  dollars  and  thirty-four  cents, 
recovered  for  breach  of  contract. 

Judgment  not  to  be  deemed  to  be  satisfied  by  execution 
of  a  capias  ad  satisfaciendum,  if  defendant  die  or  be 
discharged  by  privilege,  &c. 


v.  proceedings  to  levy  stock  deposites,  debts  due  to  defen¬ 
dant. 


Section  33. 

34. 

35. 


36. 


Proceedings  to  levy  stock,  &c. 

First  in  the  case  of  stock  held  in  another  name  than 
that  of  the  real  owner. 

Attachment  shall  issue  in  such  case,  with  a  clause  in 
nature  of  a  scire  facias,  to  the  person  in  whose  name 
it  is  held. 

Proceedings  where  the  stock  is  held  in  the  name  of 
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the  defendant — other  persons  claiming  it  may  become 
party. 

Section  37*  Proceedings  to  levy  debts,  deposites,  and  goods  or 
chattels  pledged  or  demised. 

38.  The  officer  shall  serve  a  copy  of  the  writ  upon  such 
persons  within  his  county  as  the  plaintiff  shall  require. 

39.  After  service  of  the  writ,  the  effects  of  the  defendant 
shall  be  bound  by  the  attachment. 

40.  How  execution  shall  issue  if  the  plaintiff  obtain  a  judg¬ 
ment  in  such  attachment. 


VI.  OF  WRITS  OF  FIERI  FACIAS,  AND 


1.  Of  the  Lien  and  Levy  of  such  IVrits  on  Personal  Estate . 


Section  41. 


42. 


43. 


44. 


Fieri  facias  not  to  bind  the  property  of  goods  till 
after  the  delivery  to  the  sheriff. 

Sheriff  shall  endorse  the  day  of  the  month,  year,  and 
hour  of  the  day,  whereon  he  received  the  writ. 

The  officer  to  levy  upon  personal  estate  of  defendant, 
if  he  neglects  or  refuses  to  pay  the  debt,  <fcc. 

The  officer  shall  give  six  days’  notice  of  the  sale,  by 
at  least  six  handbills. 


2.  Of  the  Levy  of  lieri  Facias  on  Real  Estate . 

45.  The  officer  shall  levy  on  defendant’s  real  estate,  if  no 
sufficient  personal  estate  can  be  found. 

46.  Upon  a  levy  of  real  estate,  he  shall  summon  an  inquest 
to  ascertain  if  rents  and  profits  will  satisfy  the  judg¬ 
ment  within  seven  years. 

47.  But  the  defendant,  Ac.  may  wave  an  inquisition. 

48.  The  officer  shall  give  five  days’  notice  of  holding  of 
such  inquisition,  &c. 

49.  Inquisition  shall  be  held  on  the  premises,  if  required. 


VII.  OF  THE  WRIT  OF  LIBERARI  FACIAS  AFTER  A  FIERI  FACIAS. 


Section  50. 


51. 

52. 

53. 


54. 


If  the  clear  profits  of  the  real  estate  will  pay  in  seven 
years,  the  officer  shall  proceed  to  assess  the  yearly 
value,  and  make  return. 

Upon  such  return,  the  plaintiff  may  have  a  writ  of 
liberari  facias  to  deliver  such  real  estate  to  him,  &c. 
The  sheriff  shall  deliver  the  actual  possession,  if  the 
defendant  be  in  possession  or  a  tenant  by  demise,  sub¬ 
sequent  to  the  judgment. 

Lands  shall  be  extended  according  to  the  priority  of 
the  judgment,  if  two  or  more  executions  be  in  the 
hands  of  the  sheriff  at  the  same  time ;  but  an  extent 
shall  not  be  disturbed  by  a  subsequent  writ  of  liberari 
facias. 

The  defendant  may  require  the  plaintiff  to  account  at 
the  end  of  the  term. 
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Section  55. 
56. 


57. 


58. 


59. 


60. 


61. 


62. 


The  defendant  may  have  a  scire  facias  to  account  du¬ 
ring  the  term  upon  affidavit,  <fcc. 

If  it  appear  upon  account  that  the  plaintiff  has  been 
satisfied,  the  court  will  give  judgment  of  restitution. 

If  it  appear  that  the  plaintiff  has  been  overpaid,  the 
court  shall  adjudge  him  to  repay  the  excess. 

If  it  appear  that  the  plaintiff  has  not  received  the 
amount  of  his  judgment,  he  may  retain  the  posses¬ 
sion,  &e. 

The  plaintiff  may  account  and  surrender  the  estate 
whenever  he  shall  be  fully  paid. 

If  any  other  debt  be  recovered  against  defendant  du¬ 
ring  the  extent  which  cannot  also  be  satisfied  within 
seven  yeais  from  the  judgment,  the  court  may  award 
a  venditioni  exponas. 

In  case  of  a  sale  during  the  extent,  the  plaintiff  shall 
account  and  be  paid  the  residue  out  of  the  proceeds 
of  sale. 

In  case  the  plaintiff  be  evicted  during  the  extent,  he 
may  have  a  scire  facias  to  show  cause  why  he  should 
not  have  execution  for  the  residue. 


VIII.  OF  THE  WRIT  OF  VENDITIONI  EXPONAS  OF  REAL  ESTATE. 


Section  63. 


64. 


65. 

66. 


If  the  rents,  &c.,  be  found  insufficient  to  pay  the  debt 
within  seven  years,  the  plaintiff  may  have  a  writ  of 
venditioni  exponas. 

But  before  the  sale,  the  sheriff  shall  give  notice  of  it 
by  handbills,  &c. 

And  also  by  advertisement  in  two  newspapers. 

If  the  estate  cannot  be  sold,  the  sheriff  may  make  re¬ 
turn  of  that  fact. 


IX.  OF  THE  WRIT  OF  LIBERARI  FACIAS  AFTER  A  WRIT  OF  VENDITIONI 

EXPONAS. 

Section  67.  If  the  sheriff  return  that  the  estate  remains  unsold,  the 
plaintiff  may  have  it  valued  by  an  inquest,  and  so 
much  of  it  as  will  satisfy  his  judgment,  to  hold  as  his 
free  tenement. 

68.  Estate  so  delivered  shall  be  peaceably  held  and  enjoy¬ 
ed  as  fully  as  the  defendant  might  have  held  and  en¬ 
joyed  it. 

69.  In  case  of  eviction  the  plaintiff  may  have  a  scire facias 
to  show  cause  why  he  should  not  have  execution,  &c. 


X.  OF  EXECUTIONS  LEVIED  UPON  A  LIFE  ESTATE  IN  LANDS,  &C. 

Section  70.  When  an  estate  for  life  is  levied,  the  sheriff  shall  as¬ 
certain  by  an  inquest  the  yearly  value,  and  make  re¬ 
turn. 

71.  Upon  the  return  the  plaintiff  may  have  a  liberari  fa¬ 
cias  to  extend  it  according  to  the  valuation,  or  the 
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court  shall  at  his  instance  award  a  writ  of  sequestra¬ 
tion  and  appoint  a  sequestrator. 

Section  72.  The  powers  and  duties  of  a  sequestrator. 

73.  The  sequestrator  may  be  required  to  give  bond  and  be 

compelled  to  account,  &c. 

XI.  OF  EXECUTION  AGAINST  CORPORATIONS. 

74.  The  form  and  effect  of  executions  against  corporations 

— how  they  shall  be  executed. 

75.  A  writ  of  sequestration  may  be  awarded  in  certain  cases 

against  corporations. 

76.  The  court  shall  in  such  cases  appoint  a  sequestrator — 

his  powers  and  duties. 

77.  The  court  shall  have  power  to  make  all  orders  necessary 

to  carry  the  writ  into  effect,  and  to  give  full  relief  and 
to  enforce  them  by  writs  in  aid  of  the  sequestrator  or 
otherwise. 

XII.  OF  TESTATUM  WRITS. 

78.  Testatum  writs  of  fieri  facias  may  be  issued  upon  affi¬ 

davit,  <fcc.  without  any  previous  writ. 

79.  Alias  and  pluries  testatum  writs  of  fieri  facias  may  be 

issued  in  certain  cases. 

80.  The  sheriff  on  receiving  a  trstatum  writ  shall  deliver 

it  to  the  prothonotary,  &c. 

81.  The  prothonotary  shall  enter  it  upon  record  and  redeli¬ 

ver  the  writ  to  the  sheriff. 

82.  Testatum  writs  shall  be  alien  on  real  estate  during  five 

years  from  the  date  of  such  entry. 

83.  Testatum  writs  of  capias  ad  satisfaciendum  may  be 

issued. 

84.  The  officer  to  whom  any  testatum  writ  shall  be  de¬ 

livered,  shall  execute  and  return  the  same. 

XIII.  OF  A  LANDLORD’S  LIEN  ON  GOODS  AND  CHATTELS. 

85.  The  goods  and  chattels  on  premises  demised,  liable  for 

the  payment  of  one  year’s  rent. 

86.  The  officer  selling  such  goods  shall  pay  out  of  the  pro¬ 

ceeds,  rent,  &c,  and  apply  the  surplus  to  the  execution 
— proviso  as  to  costs. 

87.  When  such  goods  or  chattels  shall  be  seized  in  execu¬ 

tion,  the  proceedings  shall  not  be  stayed  without  con¬ 
sent  of  the  person  entitled  to  the  rent. 

XIV.  OF  THE  DISTRIBUTION  OF  THE  PROCEEDS  OF  A  SHERIFF’S  SALE. 

section  88.  The  court  from  which  the  execution  issued  shall  have 
power,  after  notice,  to  detei'mine  disputes  relating  to 
the  distribution  of  the  proceeds  of  sale. 

89.  The  court  shall  direct  an  issue  to  settle  any  fact  con¬ 
nected  with  such  distribution  if  requested,  in  writing. 
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Section  00,  The  whole  record  shall  be  returned  upon  a  writ  of  error, 
and  persons  aggrieved  by  the  decree  of  distribution 
may  take  exceptions,  &c. 

91.  Any  person  aggrieved  by  a  decree  of  distribution  may 

appeal  within  twenty  days  to  the  supreme  court. 

92.  If  a  writ  of  error  be  not  taken  within  twenty  days  the 

court  may*  order  the  money  to  be  paid  according  to 
the  decree. 

93.  Persons  suing  a  wiit  of  error  or  appealing,  shall  make 

affidavit  and  give  security. 

94.  '  i’he  court,  in  case  of  a  writ  of  error  or  appeal,  may  order 

the  investment  of  the  fund  or  payment  to  distributees 
upon  real  security. 

95.  The  officer  shall  pay  the  surplus  of  the  proceeds  to  the 

debtor. 

xv.  of  sheriffs’  deeds. 

.93.  The  officer  making  sale  of  real  estate  shall  return  his 
writ,  and  give  the  buyer  a  deed,  acknowledged  in 
court. 

9V  Purchasers  may  have  the  judgment  and  process  fully 
recited  in  the  deed,  and  certified  so  to  be  by  the  pro- 
.thonotary,  and  such  deed  shall  be  good  evidence  of 
the  judgment  and  process. 

98.  The  acknowledgement  of  deeds — how  made  and  where 
made. 

99.  Notice  of  such  acknowledgment  to  be  given. 

o  o 

100.  May  be  made  before  the  return  day,  when  made  upon 
testatum  process. 

101.  But  in  such  case  the  officer  shall  return  the  process 
immediately  after  the  acknowledgment  of  the  deed. 

103.  The  court  applied  to  to  take  an  acknowledgement  on 
testatum  process,  may  inquire  into  the  regularity  of 

•  the  sale,  and  distribute  the  proceeds,  &c. 

I  '  Sheriffs  may  continue  and  complete  proceedings  be¬ 
gun  by  their  predecessors,  by  making  sale  and  a  deed 
of  the  estate  levied. 

104.  In  case  the  former  sheriff  die  or  go  out  of  office  after 
sale,  the  successor  may  make  a  deed. 

105.  The  duty  of  the  succeeding  sheriff  in  such  case,  and 
the  effect  of  his  deed. 

106.  Sheriffs  making  sale,  required  to  perfect  title  in  cases 
of  defective  or  informal  execution  of  sheriffs’  deeds. 

XVI.  PROCEEDINGS  OF  PURCHASERS  TO  OBTAIN  POSSESSION  AFTERSALE 

BY  SHERIFFS. 

Sect.  1 3 ,  Purchaser  after  deed  executed  to  him  may  give  no¬ 
tice  to  the  defendant  and  require  him  to  surrender  the  • 
possession  within  three  months. 
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Sect.  108. 

109. 

110. 
111. 
112. 

113. 

114. 

115. 

116. 

117. 

118. 

119. 

120. 

XVII.  OF  THE 

Sect.  121. 

122. 


If  the  defendant  refuse  to  deliver  the  possession,  the 
purchaser  may  apply,  by  petition,  to  two  justices  cf 
the  peace,  &c. 

The  justices  to  issue  their  warrant  to  the  sheriff,  to 
summon  a  jury,  and  also  the  defendant. 

If  the  defendant  make  default  of  appearance,  the  jus¬ 
tices  shall  require  proof  of  tjie  service. 

If  the  defendant  appear  or  was  duly  summoned,  the 
justices  and  jury  shall  proceed,  &c. 

The  justices  shall  make  a  record  of  the  required  facts 
if  found,  and  award  the  possession. 

If  the  jury  find  for  the  purchaser,  they  shall  assess 
damages  for  detention. 

The  justices  shall  then  issue  their  warrant  to  the  sheriff 
to  deliver  possession. 

No  certiorari  to  be  a  supersedeas  of  such  warrant. 
The  justices  shall  forbear  to  give  the  judgment  afore¬ 
said,  if  the  person  in  possession  make  affidavit  that  he 
does  not  hold  under  the  defendant,  or  that  he  holds  by 
title  from  the  defendant  before  the  judgment,  and  enter 
into  a  recognizance. 

Also  if  the  person  in  possession  makes  affidavit  that 
he  holds  under  a  third  person — proceedings  in  such 
case. 

The  form  of  the  oath  or  affirmation  in  such  cases. 

The  recognizance  in  such  cases. 

If  the  recognizance  be  forfeited,  the  justices  shall  pro¬ 
ceed  to  give  judgment,  &c.  as  aforesaid. 

RIGHTS  OF  PURCHASERS  AT  SHERIFFS*  SALES,  AS  LAND¬ 
LORDS. 

The  purchaser  shall  be  deemed  landlord  to  the  tenant 
in  possession,  after  the  acknowledgment  of  a  deed  to 
him. 

Payment  of  rent  accnied  subsequently  to  the  deed  and 
notice,  by  the  tenant  to  the  defendant  in  the  execution, 
shall  not  discharge  him. 


REMARKS 

On  the  bill  relating  to  Executions. 

Ia  this  bill  are  proposed  some  important  additions  to  the  law.  In 
it,  and  the  bill  relating  to  insolvent  debtors  herewith  reported,  an 
attempt  has  been  made  to  carry  out  many  of  the  suggestions  contained 
Si  the  first  part  of  the  report  made  on  the  9th  January,  1835.  And 
we  beg  leave  to  remark  in  this  place,  that  in  the  selection  ot  these 
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subjects  as  a  part  of  the  present  report,  we  have  been  guided  chiefly 
by  the  order  and  the  connexion  of  the  topics  discussed  in  that  paper. 

A  bill  relating  to  the  commencement  of  actions  was  reported  at  the 
last  session  of  the  legislature.  In  that  bill  some  alterations  in  the  law 
of  arrest  were  proposed,  and  the  reasons  were  stated  at  length  in  the 
report,  (commencing  at  page  33 ;  see  also  page  54,)  and  in  the  re¬ 
marks  upon  the  sections.  In  connexion  with  that  subject,  it  became 
necessary  to  discuss  the  subject  of  imprisonment  after  judgment,  the 
extent  to  which  a  debtor’s  property  should  be  made  liable  to  his  cre¬ 
ditors,  and  the  relief  which  should  be  extended  to  him  if  insolvent, 
(page  43,  et  seq.) 

The  subjects  are  naturally  connected,  and  these  bills  should  be 
considered  together,  in  order  to  appreciate  their  relative  bearing  and 
general  effect. 

The  general  design  of  the  whole  scheme  contained  in  the  three 
bills  mentioned,  is  to  carry  out,  more  perfectly  than  hitherto  has  been 
done,  the  spirit  of  the  preamble  of  the  act  of  the  20th  March,  1724-5, 
(to  regulate  the  practice  upon  writs  of  summons  and  arrest,)  and  of 
the  16th  section  of  the  ninth  article  of  the  constitution.  There  are, 
however,  some  alterations  proposed  in  this  bill,  which  have  not  hith¬ 
erto  been  suggested.  These  we  shall  advert  to  in  the  remarks  upon 
the  particular  sections. 

§1,2.  These  sections  are  derived  from  the  statute  13  Edward  I. 
c.  45 ;  Rob.  Dig.  239.  The  proviso  to  section  1  is  added  in  confor¬ 
mity  with  the  decisions. 

§  3,  4,  5,  Are  from  the  act  21st  March,  1806-7. 

§  6,  From  the  act  11th  March,  1809,  sec.  1. 

§  7,  From  the  statutes  21  Jac.  1,  c.  8  ;  Rob.  Dig.  245 ;  16  and  17 
Car.  e.  8,  sec.  3 ;  Rob.  Dig.  41-2. 

§  8.  This  section  is  in  part  derived  from  the  statutes  16  and  17 
Car.  2,  ch.  8,  sec.  5;  Rob.  Dig.  42;  from  the  act  11th  April,  1809; 
and  is  in  part  new. 

»§  9  to  18.  These  sections  are  new,  and  they  propose  an  impor¬ 
tant  addition  to  the  law.  They  are  drawn  in  conformity  with  the 
suggestions  in  the  report  made  on  the  9th  January,  1834,  at  pp.  49, 
50,  to  which  we  beg  leave  to  refer.  The  details  of  these  sections,  it 
is  believed,  are  adapted  to  the  object  in  view.  The  proceedings  are 
not  altogether  new  to  our  practice.  In  actions  commenced  by  attach¬ 
ment,  and  in  proceedings  against  garnishees,  are  to  be  found  analo¬ 
gies,  if  not  a  precedent  for  the  principal  provisions  of  these  sections. 

§  19.  This  section  contains  nothing  new;  act  1705,  sec.  1. 

§  20.  This  section  is  introduced  in  consequence  of  certain  pro¬ 
visions  of  the  bill,  which  propose  to  extend  the  right  of  plaintiffs  in 
execution,  to  levy  upon  personal  estate  of  the  defendant  not  at  present 
liable  to  execution.  It  was  thought  inexpedient  to  compel  plaintiffs 
to  resort  to  and  exhaust  such  personal  estate  as  has  not  been  hitherto 
accessible,  except  through  the  insolvent  laws,  before  resorting  to  the 
l?nd,  or  even  the  body  of  the  defendant.  It  will  be  perceived,  there¬ 
fore,  that  the  effect  of  the  proviso  is  only  to  prevent  such  a  construe- 
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tion  of  the  new  provisions  of  this  bill  as  would  alter  the  law  in  this 
respect. 

§  21.  This  section  is  from  the  act  of  31st  May,  1718,  sec.  18.  In 
connexion  with  this  section  we  beg  leave  to  refer  to  section  81  of  the 
bill  relating  to  the  commencement  of  actions,  reported  9th  January, 
1835,  and  to  page  56  of  the  report  accompanying  that  bill. 

§  22.  This  section  is  in  part  derived  from  the  act  29th  March, 
1819,  sec.  2,  and  in  part  new.  That  portion  of  the  section  which 
relates  to  deposites  and  debts  is  new.  We  refer  to  the  remarks  at 
pp.  48,  49,  of  the  report  made  January  9th,  1835,  for  the  reasons 
upon  which  this  alteration  is  proposed. 

§  23.  This  section  is  also  new,  and  is  founded  upon  the  same 
reasons;  (see  Bro.  Ab.,  title  execution,  107;  also  title  trespass,  92; 
1  Arch.  Pr.  268;  2  Bac.  Abr.  715-16,  for  the  existing  rules  upon 
this  subject.) 

§  24,  25.  Section  24,  is  new  as  a  general  provision,  but  not  so  in 
relation  to  banks.  A  similar  provision  exists  in  the  laws  of  the  state 
of  New  York.  The  proviso  in  section  25  is  added  to  restrain  the 
provision  within  what  we  conceive  should  be  its  operation. 

§  26,  27.  Section  26  is  taken  from  the  act  10th  April,  1828,  sec, 
1.  The  proviso  in  section  26  is  new.  But  it  appears  to  us  to  be 
just  as  respects  the  creditor,  and  that  upon  the  whole  it  will  operate 
to  the  relief  of  the  poor.  Its  effect  will  be  to  give  the  seller,  (of 
certain  articles  which  would  be  within  the  protection  of  the  preceding 
section)  something  like  a  lien  upon  them  for  the  price.  This  would 
operate  as  an  inducement  to  give  a  credit  to  poor  persons  which  they 
might  not  be  able  to  obtain,  if  they  eould  not  only  refuse  to  pay  the 
price,  but  also  retain  the  article  against  the  execution  of  the  seller. 
A  similar  provision  exists  in  the  code  of  France.  (Code  de  Proce¬ 
dure,  art.  593.) 

§  28,  29.  These  sections  are  in  accordance  with  the  practice  of 
the  acts  of  assembly.  Section  29  is  from  the  act  of  13th  April, 
1807,  sec.  5. 

§  30.  This  section  is  in  part  derived  from  the  act  of  8th  Febru¬ 
ary,  1819.  The  last  clause  has  been  added. 

§  31,  Is  derived  from  the  act  of  9th  April,  1833,  sec.  4,  with  this 
alteration,  viz:  that  the  act  referred  to  extends  to  all  persons' — this 
bill  proposes  that  the  provision  shall  be  confined  to  citizens  of  this 
commonwealth.  This  alteration  is  necessary  to  make  the  provision 
harmonize  w'ith  the  7th  section  of  the  bill  relating  to  commencement 
of  actions,  reported  Jan.  9,  1835,  and  with  the  views  expressed  in 
the  report  accompanying  that  bill.  (See  pp.  39,  40,  42,  43.)  It  ap¬ 
pears  to  us  also  that  the  spirit  of  the  act  from  which  this  section  is 
taken,  is  complied  with  by  this  section.  (See  also  the  preamble  to 
the  act  20th  March,  1724,  to  regulate  the  practice  upon  writs  of  sum¬ 
mons  and  arrest.)  We  think,  also,  that  justice  to  our  citizens,  par¬ 
ticularly  those  who  live  upon  the  borders  of  the  state,  requires  this 
alteration,  in  order  to  save  them  from  the  necessity  of  going  into 
another  state  to  enforce  contracts  for  small  sums  made  with  them  in 
this  state. 
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We  have  been  informed  by  intelligent  persons,  that  by  the  exist¬ 
ing  provision,  the  process  of  law  in  most  of  these  cases  is  rendered 
entirely  unavailing. 

§  32.  This  section  is  derived  from  the  statutes  1  Jac.  1,  c.  13; 
"21  Jac.  1,  c.  24,  and  8  and  9  Wm.  Ill,  c.  27,  sec.  7 ;  Rob.  Dig.  247. 

§  33,  40,  The  basis  of  these  sections  is  the  act  29th  March, 
1819,  sec.  3.  But  that  act  is  confined  to  the  case  of  stock.  These 
sections  propose  to  extend  the  provisions  to  debts  due  the  defendant 
and  deposites  of  money  belonging  to  him,  It  is  not  necessary  to  re¬ 
mark  upon  the  details  of  these  sections. 

The  principle  upon  which  the  extension  is  proposed,  has  already 
been  remarked  upon.  We  have  already  referred  in  these  remarks  to 
the  observations  contained  in  the  report  made  to  the  legislature,  Ja¬ 
nuary  9,  1835,  pp.  48,  49.  It  is  not  necessary  to  discuss  the  prin¬ 
ciple  in  this  place.  If  the  legislature  should  approve  of  the  princi¬ 
ple,  the  provisions  of  the  section  will  be  found  adapted  to  carry  it 
into  effect. 

§  41,  42.  These  sections  are  from  the  act  21st  March,  1772, 
sec.  4. 

§  43,  44,  45.  These  sections  are  from  the  act  21st  March,  1806, 
sec.  11. 

§  46.  This  section  is  derived  substantially  from  the  act  of  1705, 
sec.  3. 

§  47.  This  section  is  derived  from  the  act  6th  March,  1820,  sec, 
1,  with  the  addition  of  a  clause  authorising  a  sale  to  be  made  upon 
the  fieri  facias  -when  the  right  of  an  inquest  is  waved.  Another  al¬ 
teration  proposes  that  persons  who  have  acquired  the  title  subject  to 
the  lien  of  the  judgment,  may  waive  an  inquisition.  Such  persons 
are  not  within  the  letter  of  the  act  of  1820. 

§  48,  49.  These  sections  are  derived  from  the  act  21st  March, 
1806,  sec.  11.  Heydrick  vs.  Eaton,  2  Bin.  215. 

§  50,  51.  These  sections  are  derived  from  the  act  1705,  sec.  2, 
with  some  alterations.  In  practice  it  has  been  usual  upon  the  exe¬ 
cution  of  a  writ  of  liberari  facias  to  call  a  second  inquest ;  and  cases 
have  occurred  in  which  the  inquest  summoned  upon  this  writ,  have 
assessed  the  rents,  issues  and  profits  at  a  value  which  would  not  be 
sufficient  to  pay  the  debt,  &c.,  in  seven  years.  In  such  cases  both 
inquests  (that  held  upon  the  fieri  facias  and  that  on  the  liberari) 
have  been  set  aside.  It  appears  to  us  that  two  inquisitions  are  not 
necessary.  If  the  inquest  summoned  on  the  fieri  facias,  find  the 
rents,  &c.  sufficient  to  pay,  it  would  be  more  convenient  to  require 
that  they  should  proceed  to  assess  precisely  their  value,  so  that  the 
lands  may  be  delivered  by  the  sheriff  at  their  valuation,  if  a  liberari 
should  be  sued  out.  This  course  would  save  expense  and  time,  and 
it  would  avoid  the  possibility  of  contradictory  inquisitions.  It  will 
appear  from  subsequent  provisions  that  this  course  will  not  be  inju¬ 
rious  to  the  parties,  because  it  is  proposed  that  neither  should  be 
bound  by  the  value  assessed,  whether  it  be  too  much  or  too  little. 
Upon  a  writ  of  scire  facias  ad  computandum,  the  plaintiff  may  be 
required  to  account  for  what  he  shall  have  received,  and  to  allow  so 
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much  mid  no  more.  We  have  expunged  from  the  text  the  reference 
to  writs  of  elegit  in  England. 

§  52.  This  section  is  derived  from  the  act  13th  April,  1807,  sec.  6. 

§  53.  This  section  is  new.  It  seems  to  us  that  some  rule  is  ne¬ 
cessary  to  determine  the  priority  of  the  rights  of  parties  entitled  to 
this  writ,  and  fyat  the  rule  suggested  is  equitable. 

§  54 — 61.  (These  sections  relate  to  the  writ  of  scire  facias  to 
account,  &c.  They  are  new  as  positive  provisions,  and  alter,  to 
some  extent,  the  law.  The  act  of  1705  refers  to  the  practice  upon 
writs  of  elegi „  in  England.  We  have  adopted  in  these  sections  what 
we  conceive  to  be  the  rule  of  justice.  In  England,  it  seems,  courts 
of  law  are  bouud  by  the  inquest,  but  courts  of  equity  grant  relief  and 
order  an  account  according  to  the  actual  profits.  (1  Sergeant  &  Rawle, 
323  ;  2  Saund.  72,  u.  &  w.)  The  provision  in  section  sixty-one  ap¬ 
plies  to  the  case  where  the  estate  extended  shall  be  sold  during  the 
extent.  It  is  adopted  from  the  case  of  Wall  vs.  Lloyd’s  Exr’s,  1 
S.  &  R.  323. 

§  62.  This  section  is  derived  from  the  statute  32  H.  8,  c.  5; 
(Rob.  Dig.  241-2  ;  1  Co.  Inst.  289.) 

§  63.  This  section  is  derived  from  the  act  1705,  sec.  3.  The 
bill  from  section  50  to  62  applies  to  the  case  of  lands  found  by  the 
inquest  (required  in  section  46)  to  be  sufficient  to  pay  the  debts,  &c. 
in  seven  years.  This  section  applies  to  the  case  of  lands  found  by 
the  inquest  to  be  insufficient  to  satisfy  the  debt  within  the  period  of 
seven  years.  We  have  varied  tbe  language  of  the  act. 

§  64.  This  section  is  derived  from  the  act  of  1705,  sec.  4. 

§  65.  This  section  is  derived  from  the  act  27th  March,  1824,  sec¬ 
tions  1  and  2,  with  slight  variations.  The  provision  is  new. 

§  66,  67,  68.  These  sections  are  derived  from  the  act  1705,  sec¬ 
tion  4. 

§  69.  This  section  is  derived  from  the  statute  32  H.  8,  c.  5 ; 
(Rob.  Dig.  241-2.)  It  is  proposed  to  extend  the  provision  of  this 
statute  to  the  case  of  land  delivered  in  satisfaction  of  the  debt.  The 
statute  was  designed  for  cases  of  extent.  In  section  sixty-two  the 
provision  has  a  similar  application.  The  effect  of  this  section  will 
be  to  furnish  an  inducement  for  the  use  of  the  writ  of  liberari  facias 
after  a  writ  of  venditioni  exponas ,  and  no  sufficient  price  offered.  It 
frequently  happens  that  lands  are  sold  at  a  great  sacrifice.  Still  the 
purchaser  must  look  to  the  title :  for  he  acquires  only  such  right  as 
the  defendant  had.  This  section  reverses  that  rule  as  it  respects  the 
plaintiffs,  who  receive  upon  this  writ  the  lands  of  their  debtor  in  sa¬ 
tisfaction  of  the  debt.  It  appears  to  us  just  that  in  such  case  the 
plaintiff,  after  eviction,  should  be  allowed  to  have  recourse  to  his 
judgment,  and  levy  the  residue.  We  have,  however,  adopted  only 
the  principle  of  the  statute. 

,  §  70 — 73.  These  sections  are  new.  At  present  the  practice  is 
to  sell  life  estates  upon  a  writ  of  fieri  facias.  Such  estates  are  al¬ 
most  always  sacrificed.  Where  the  interest  or  estate  sold  is  clearly 
defined,  (if,  for  example,  it  be  a  term  of  years,)  there  can  be  no  dif¬ 
ficulty  in  settling  its  value.  This  is  impossible  in  the  case  of  es- 


tates  depending  on  lives.  The  principle  of  the  English  annuity  sta¬ 
tutes  may  be  referred  to  for  illustration.  These  statutes  apply  only 
to  life  annuities — not  to  annuities  for  fixed  terms  or  in  perpetuity. 
In  the  former  the  buyer  and  seller  can  settle  reasonable  terms  by 
computation,  and  hence,  until  these  statutes  were  made,  life  annui¬ 
ties  were  resorted  to  frequently,  where  a  fraud  upon  the  laws  against 
usury  was  intended.  That  case  is  different,  it  is  tru;b  from  the  one 
under  consideration.  But  a  debtor  has  still  less  powt,  to  protect  his 
interests  against  an  execution.  In  large  cities  purchasers  of  such  es¬ 
tates  may  easily  guarantee  themselves  against  loss,  through  insurance 
offices.  This  may  be  a  reason  why  such  estates  may  'fie  sold  better 
in  cities  than  in  places  where  such  means  of  indemnity  against  risk 
are  not  easily  accessible.  (See  10  Mass.  313.)  We  think,  however, 
that  just  principles  require  that  these  estates  should  be  disposed  of 
differently  from  estates  and  interests  which  are  certain  and  fixed. 
The  p.  ^visions  in  these  sections  are  designed  to  place  them  upon  a 
proper  footing.  By  exonerating  purchasers  from  the  risk  of  the  life 
upon  which  the  estate  depends,  the  just  value  of  such  estates  will 
more  easily  and  commonly  be  obtained. 

The  practice  proposed  by  these  sections,  so  far  as  it  respects  the 
writ  of  liberari ,  is  familiar.  It  would  not  be  right,  however,  to  re¬ 
quire  the  plaintiff  to  proceed  at  all  events  under  that  writ.  It  may 
not  suit  his  purposes  or  convenience.  It  may  be  said,  also,  that  he 
is  entitled  to  the  satisfaction  of  his  judgment  in  money.  To  meet 
this  object,  we  propose  a  sequestration.  The  plaintiff,  or  any  other 
person  may,  upon  security,  be  appointed  a  sequestrator  under  these 
provisions.  The  courts  will  have  a  discretion  in  that  matter.  If  that 
course  should  be  pursued,  the  operation  w  ill  also  be  similar  to  that 
of  an  extent,  at  least  as  it  respects  the  mode  of  payment. 

§  74,  Is  derived  from  the  act  22d  March,  1817,  sec.  3. 

§  75  to  77.  These  sections  are  new.  The  provisions  are  import¬ 
ant.  The  law  appears  to  be  defective  in  respect  to  all  corporations 
except  banks ;  and  these  sections  may  be  considered  as  supplemental 
to  the  act  last  referred  to.  The  subject  is  referred  to  in  the  case  of 
Amman t  vs.  the  President,  &c.  of  the  New  Alexandria  and  Pittsburg 
tnrnpike  road;  13  S.  &  R.  212,  213.  Provisions  similar  to  these 
exist  in  several  of  the  sister  states. 

§  78,  79,  83,  From  the  act  22d  May,  1722,  sec.  24.  These  sec¬ 
tions  p  ipose  an  alteration  of  the  practice  which  has  obtained  under 
the  act  22d  May,  1772,  sec.  24,  in  case  of  testatum  writs  of  execu¬ 
tion.  A  testatum  writ  of  execution  to  another  county,  must  be 
grounded  upon  a  writ  of  execution  issued  within  the  county.  This 
occasions  the  delay  of  a  term.  In  practice,  it  is  frequent  to  allow 
the  term  to  elapse,  and  then  issue  and  file  previous  writ  as  a  mere 
matter  of  form;  1  S.  &  R.  97.  It  is  proposed  to  dispense  with  the 
delay,  and  allow  a  writ  to  be  issued  immediately  into  another  county, 
upon  a  suggestion  verified  by  affidavit,  that  the  defendant  has  no  real 
or  persi  nal  estate  within  the  county.  In  regard  to  writs  of  fieri  fa¬ 
cias,  it  ,s  obvious  that  one  only  should  be  running  at  the  same  time. 
But  a  different  rule  may  be  allowed  in  regard  to  testatum  writs  of 
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capias  ad  satisfaciendum,  provided  that  the  plaintiff  be  held  respon¬ 
sible  for  the  costs  of  the  writs,  if  he  issues  more  than  one  without 
sufficient  cause.  It  may  be  necessary  to  issue  several,  in  order  to 
reach  an  absconding  debtor.  This  is  proposed  by  section  33. 

§  80,  81,  82.  These  sections  are  derived  from  the  act  1st  April, 
1823,  sec.  1. 

§  84.  This  section  is  from  act  22d  May,  1722,  sec.  24 

§  85,  80,  87.  These  sections  are  from  the  act  21st  March,  1772, 
sec.  4 — see  stat.  8  Anne,  c.  14,  sec.  1.  Section  87  is  new.  The 
practice  of  staying  proceedings  upon  executions,  or  of  neglecting  to 
proceed,  operates  injuriously  to  landlords,  as  the  rent  is,  in  practice, 
computed  only  to  the  time  of  the  levy.  Besides,  where  several  per¬ 
sons  have  an  interest  in  goods  seized,  one  of  them  ought  not  to  con¬ 
trol  the  pro-ceeding  against  them,  without  the  consent  of  the  others. 
The  proviso  to  section  86,  as  to  the  costs,  is  required  to  prevent,  in 
some  cases,  the  absorption  of  whole  proceeds  in  costs. 

§  88  to  95,  Relate  to  the  distribution  of  the  proceeds  arising 
from  sheriffs’  sales.  Sections  88,  89,  91,  93,  are  from  the  act  16th 
April,  1827,  sec.  1,  with  some  alterations  of  the  language*  Section 
90  is  new ;  it  is  designed  to  render  the  practice  more  a  nient  in 
cases  decided  through  the  intervention  of  a  jury.  Section  94  is  new. 
It  sometimes  occurs,  that  considerable  sums  of  money  remain  in 
court  for  along  period.  Some  method  should  be  devised,  in  which 
the  parties  really  entitled  to  it  may  have  some  benefit  from  it  during 
the  interval.  In  Philadelphia,  and  the  other  cities,  it  might  easily  be 
invested  in  stock,  and  there  would  perhaps  be  no  gre  conveni¬ 
ence  in  doing  it,  where  all  parties  claiming  agree  as  to  a  particular 
investment.  But  in  the  country  it  would  be  more  difficult  ;  and  if 
we  may  judge  from  the  operation  of  the  act  18th  February,  1824, 
(to  enable  executors,  &c.  to  invest  their  trust  moneys,)  the  provision 
would  not  be  of  much  value.  The  latter  clause  of  this  section  pro¬ 
poses  a  plan  which  is  feasible  in  any  of  the  counties.  The  party 
obtaining  the  decree  of  the  court  in  the  first  instance,  must  be  pre¬ 
sumed  to  have  the  right.  The  decree  of  any  of  our  courts  of  com¬ 
mon  pleas  may  be  deemed  to  be  strong  evidence  of  the  justice  of  the 
case.  It  seems  proper,  therefore,  to  allow  the  successful  party  to 
take  out  of  court  the  money  awarded  to  him,  upon  givi  urity  to 
refund  it  with  interest,  if  he  should  be  required  to  do  so.  I'o  render 
the  order  of  restitution  effectual,  and  compliance  with  it  prompt,  it  is 
proposed  that  it  may  be  enforced  by  a  writ  of  fieri  facias ,  or  .  other¬ 
wise,  as  the  case  may  require. 

§  95.  This  section  is  derived  from  the  act  of  1705,  sec.  7. 

§  96,  From  sec.  4  of  the  same. 

§  97.  This  section  proposes  a  new  practice.  Upon  the  trial  of 
title  depending  on  a  sheriff’s  sale,  it  is  necessary  to  produce  the 
judgment  and  executions  upon  which  the  sheriff’s  deed  is  grounded. 
This  section  proposes  that  the  deed  itself  may  recite  them,  if  the 
purchaser  require  it — that  the  prothonotary  shall  annex  his  certificate 
in  attestation  of  the  truth  of  the  recital,  and  that  the  deed  so  drawn 
and  attested  shall  be  good  evidence  of  the  judgment  and  process.  It 
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appears  to  us  that  this  alteration  of  the  practice  would  be  safe,  con¬ 
venient  to  purchasers  at  sheriffs’  sales,  and  would  contribute,  in  some 
degree  at  least,  to  expedition  in  trials. 

§  98 — 102.  There  are  several  acts  of  Assembly  relating  to  the 
acknowledgement  of  deeds:  13th  April,  1791,  sec.  11 — 30th  Sep¬ 
tember,  1791,  sec.  7 — 17th  February,  1831.  It  is  believed  that  these 
sections  comprise  all  the  cases.  In  section  99  we  propose  a  provi¬ 
sion  which  is  in  conformity  with  the  practice  in  some  of  the  counties, 
and  which  ought  to  prevail  in  all  the  counties.  Every  fair  opportu¬ 
nity  should  be  given  to  a  defendant  in  execution,  and  to  others  inter¬ 
ested  in  his  estate,  to  examine  the  regularity  of  the  proceeding.  We 
believe  that  this  matter  is  not  sufficiently  attended  to  in  some  cases. 

§  103 — 106.  These  sections  are  substantially  derived  lrom  the 
acts  of  23d  March,  1764 — 2d  April,  1803 — 31st  March,  1822 — and 
3d  May,  1832,  sec.  1. 

§  107 — 120.  These  sections  are  in  substance  derived  from  the 
act  of  6th  April,  1802.  In  section  119  an  alteration  of  the  law  is 
proposed.  The  condition  of  the  recognizance  required  of  the  person 
in  possession,  is  not  at  present  suited  to  the  just  rights  of  the  parties. 
It  is  conceived  that  the  tenant  in  possession  of  the  lands  should  stand 
in  the  attitude  of  a  defendant  in  ejectment,  and  that  the  burthen  of 
proof  should  be  cast  upon  the  person  desiring  to  change  the  posses¬ 
sion  according  to  the  general  rule.  It  has  been  altered  accordingly. 

If  the  legislature  should  adopt  the  bill  reported  at  the  last  session, 
relative  to  actions  which  concern  real  estate,  the  provision  in  sections 
194  and  225  would  enable  the  person  in  possession  to  prosecute  his 
claim  in  the  character  of  a  plaintiff.  But  as  the  purchaser  at  sheriff’s 
sale  is  the  actor  before  the  justices,  and  the  chief  object  of  the  second 
section  of  the  act  of  6th  April,  1802,  is  to  provide  a  method  of  trans¬ 
ferring  the  controversy  to  the  ordinary  tribunal,  it  seems  best  to  alter 
the  condition  of  the  recognizance  so  as  to  require  merely  of  the  tenant 
in  possession,  his  appearance  and  defence  to  the  claim  of  the  purcha¬ 
ser.  Upon  this  plan,  the  cause  may  be  put  at  issue  at  the  term  of 
the  court  next  succeeding  to  proceeding  before  the  justices,  which  is 
one  term  earlier  than  it  could  be  done  according  to  ordinary  practice, 
if  the  plaintiff  were  put  to  his  writ  of  ejectment. 

§  121,  122.  These  sections  are  derived  from  the  act  of  6th  April, 
1802,  sec.  3,  altered  so  as  to  give  the  purchaser  at  sheriff’s  sale,  the 
rights  of  a  landlord  subsequently  to  the  acknowledgement  of  a  deed 
to  him.  (See  Scheerer  vs.  Stanley,  2  Rawle,  278.) 
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RELATING  TO  EXECUTIONS. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania ,  in  General  Assembly  met ,  as 
follows  ; 

I.  OF  THE  TIME  DURING  WHICH  EXECUTION  OF  A  JUDGMENT  MAY  BE 
HAD,  AND  OF  A  SCIRE  FACIAS  QUARE  EXECUTIONEM  NON. 

Section  1.  Execution  of  any  judgment  may  be  had  at  any  time 
within  i.  year  and  a  day,  from  the  first  day  of  the  term  at  which  it 
it  was  r  :  Jered:  Provided,  that  if  there  be  a  stay  of  execution,  the 
period  'bresaid  shall  be  computed  from  the  expiration  of  such  stay. 

Secti  n  2.  After  the  expiration  of  the  period  aforesaid,  no  execu¬ 
tion  shall  be  issued  upon  any  judgment,  unless  the  party  against 
whom  it  shall  have  been  rendered,  his  heirs,  executors,  or  adminis¬ 
trators,  sha'l  be  first  warned  by  a  writ  of  scire  facias,  to  show  cause, 
if  any  1  or  they  have,  why  an  execution  should  not  issue  upon  such 
judgment. 

II.  OF  THE  STAY  OF  EXECUTION* 

Section  3.  In  all  actions  instituted  by  writ  for  the  recovery  of 
money  due  by  contract,  or  of  damages  arising  from  a  breach  of  con- 
ract,  except  actions  of  debt  and  scire  facias  upon  judgments,  and 
actions  of  scire  facias  upon  mortgages,  if  the  defendant  shall  be  pos¬ 
sessed  c f  an  estate  in  fee  simple  within  the  respective  county,  worth, 
in  the  opinion  of  the  court,  the  amount  of  the  judgment  recovered 
therein,  cr  the  sum  for  which  the  plaintiff  may  be  entitled  to  have 
execution  by  virtue  thereof,  clear  of  all  incumbrances,  he  shall  be 
entitled  to  a  stay  of  execution  upon  such  judgment,  to  be  computed 
from  the  first  day  of  the  term,  to  which  the  action  was  commenced, 
as  follows,  to  wit: 

1.  If  he  amount  or  sum  aforesaid  shall  not  exceed  two  hundred 
dollars,  six  months. 

2.  If  such  amount  or  sum  shall  exceed  two  hundred  dollars,  and 
be  less  than  five  hundred  dollars,  nine  months. 

3.  If  such  amount  or  sum  shall  exceed  five  hundred  dollars,  twelve 
months. 

Section  4.  Every  defendant  in  any  judgment  obtained  as  afore¬ 
said,  may,  upon  entering  security  in  the  nature  of  special  bail,  have 
a  stay  of  execution  thereon  during  thirty  days  from  the  rendition  of 
such  judgment,  and  if,  during  that  period,  he  shall  give  security,  to 
be  approved  of  by  the  court,  or  by  a  judge  thereof,  for  the  sum  re¬ 
covered  together  with  interests  and  costs,  he  shall  be  entitled  to  the 
stay  of  xecution  herein  before  provided  in  the  case  of  a  person 
owning  oil  estate. 

Section  5.  In  amicable  actions  the  defendant  shall  be  entitled  to 
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the  like  stay  of  execution,  if  he  possess  an  estate  in  fee  simple  or 
give  security  as  aforesaid ;  and  in  such  cases  the  stay  shall  be  com¬ 
puted  from  the  date  of  their  agreement,  unless  it  be  otherwise  pro¬ 
vided  therein  by  the  party. 

Section  6.  No  execution  shall  issue  upon  any  judgment  or  any 
special  verdict,  demurrer  or  case  stated,  within  three  weeks  from  the 
day  on  which  such  judgment  shall  be  pronounced,  unless  by  leave 
of  the  court,  in  special  cases  for  the  security  of  the  demand. 

Section  7.  Execution  shall  not  be  stayed  upon  auy  judgment  in 
any  civil  action  or  proceeding,  by  reason  of  any  writ  of  error  from 
the  supreme  court  to  any  other  court  of  this  commonwealth,  unless 
the  plaintiff  in  such  writ,  or  some  one  in  his  behalf,  with  two  suffi¬ 
cient  sureties,  shall  become  bound  by  recognizance  to  the  party  in 
whose  favor  such  judgment  shall  be  given,  with  condition,  to  prose¬ 
cute  such  writ  of  error  with  effect:  and  if  the  judgment  be  affirmed, 
or  the  writ  of  error  be  discontinued  or  non  prossed  to  pay  the  debt, 
damages  and  costs  (as  the  case  may  be)  adjudged  or  accruing  upon 
such  judgment,  and  all  other  damages  and  costs  that  may  be  awarded 
upon  such  writ  of  error. 

Section  8.  Provided  1,  That  the  preceding  section  shall  not  ex¬ 
tend  any  writ  of  error  brought  by  an  executor  or  administrator,  or  by 
any  guardian  in  behalf  of  his  ward,  or  by  any  other  person  suing  or 
defending  in  a  representative  character.  And  provided  2,  That  if  a 
writ  of  error  in  any  such  case  shall  be  issued,  served,  and  bail  enter¬ 
ed  as  aforesaid,  within  three  weeks  from  the  day  on  which  the  judg¬ 
ment  shall  be  entered,  such  writ  of  execution  shall  be  stayed  and 
superseded  upon  the  payment  of  costs,  although  the  service  or  exe¬ 
cution  thereof  shall  have  been  begun ;  and  if  such  execution  shall 
have  been  fully  executed,  the  defendant  therein  may  have  from  the 
court  which  issued  the  same,  a  writ  of  restitution  of  the  proceeds 
thereof  as  the  case  may  require. 

III.  OF  PROCEEDINGS  TO  DISCOVER  THE  DEFENDANT’S  EFFECTS. 

Section  9.  It  shall  be  lawful  for  the  plaintiff  in  any  judgment  for 
the  recovery  of  money,  obtained  in  any  court  of  this  commonwealth, 
to  have  a  bill  for  the  discovery  of  the  real  and  personal  estate  of  the 
defendant  in  such  judgment. 

Section  10.  Such  bill  may  be  filed  against  the  defendant  in  the 
judgment,  and  against  any  person  having  possession  of  such  real  or 
personal  estate,  or  who  may  owe  or  be  accountable  for  the  same,  or 
may  have  knowledge  of  the  same,  and  shall  be  filed  in  the  court  of 
common  pleas  of  the  county  in  which  such  judgment  may  be;  or  if 
the  person  of  whom  discovery  may  be  sought  shall  reside  out  of 
such  county,  such  bill  may  be  filed  in  the  court  of  common  pleas  of 
the  county  where  such  person  shall  reside. 

Section  1 1 .  Every  such  bill  shall  set  forth — 

1.  The  recovery  of  a  judgment  as  aforesaid,  and  the  amount  ac¬ 
tually  due  thereon. 

2.  That  there  is  reason  to  believe  that  the  defendant  in  such  judg¬ 
ment  has  real  or  personal  estate  wherewith  the  same  may  be  satisfied. 
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3.  That  such  real  estate  has  been  conveyed,  transferred  or  incum- 
bred,  or  that  such  personal  estate  has  been  removed,  transferred  or 
concealed;  or  that,  by  reason  of  concealment,  or  fraudulent  transfer 
or  incumbrance  thereof,  the  complainant  is  prevented  from  having 
execution  of  his  judgment. 

4.  If  such  bill  shall  be  filed  against  any  person  other  than  the  de¬ 
fendant  in  such  judgment,  it  shall  set  forth  also  that  such  person  has 
possession  or  knowledge  of  such  real  or  personal  estate,  or  that  he 
can  make  discovery  of  such  facts  as  will  enable  the  plaintiff  to  have 
satisfaction  of  his  judgment. 

Section  12.  But  no  such  bill  shall  be  filed,  unless  the  complain¬ 
ant  therein  shall  make  oath  or  affirmation,  to  be  filed  therewith,  that 
he  verily  believes  the  facts  set  forth  therein  to  be  true. 

Section  13.  The  complainant  in  such  bill  may  also,  either  in  the 
said  bill,  or  by  interrogatories,  to  be  filed  therewith,  propound  to  the 
defendants  therein  named  such  questions  touching  the  subject  matter 
thereof,  as  may  be  necessary  or  proper  for  the  purposes  thereof,  and 
as  may  be  according  to  the  rules  and  practice  of  courts  of  equity. 

Section  14.  Upon  the  filing  of  such  bill,  it  shall  be  lawful  for  the 
court,  or  any  judge  thereof,  in  vacation,  to  award  a  writ  of  scire  fa¬ 
cias  to  the  sheriff,  requiring  him  to  make  known  to  the  defendants 
therein  named,  that  they  be  and  appear  at  a  certain  time  to  be  ap¬ 
pointed  by  the  said  court,  to  answer  the  said  bill,  and  all  such  inter¬ 
rogatories  as  shall  be  propounded  to  them,  or  shew  cause  why  they 
should  not,  and  to  abide  the  judgment  of  the  court  in  the  premises. 

Section  15.  But  no  such  defendant  shall  be  compelled  to  answer 
such  bill  or  interrogatories,  at  the  time  so  appointed,  unless  a  copy 
of  such  bill  and  interrogatories  shall  have  been  served  upon  him  at 
least  ten  days  previously  thereto. 

Section  ib.  It  shall  be  lawful  for  the  court,  or  judge,  at  the  time 
of  answering  such  writ  of  scire  facias,  to  order  that  a  clause  of 
capias  be  inserted  in  such  writ  against  the  defendants,  or  any  one  or 
more  of  them,  under  the  rules  and  regulations  provided  on  the  case 
of  a  garnishee  in  a  foreign  attachment. 

Section  17.  From  the  time  of  the  service  of  any  scire  facias  as 
aforesaid,  upon  any  person  other  than  the  defendant  in  the  judg¬ 
ment,  the  personal  property  of  the  defendant  in  the  hands  of  such 
person  shall  be  bound  thereby,  and  shall  be  liable  to  be  taken  in  ex¬ 
ecution  at  the  instance  of  the  plaintiff  in  such  judgment  in  like  man¬ 
ner  as  goods  or  effects  in  the  hands  of  a  garnishee  in  a  foreign  at¬ 
tachment  ;  and  if  such  person  shall  transfer  such  personal  property 
to  any  other  person  after  such  service,  he  shall  be  liable  to  pay  the 
value  thereof  to  the  complainant  out  of  his  own  proper  goods  and 
chattels. 

Section  18.  The  costs  of  all  proceedings  as  aforesaid,  shall  be 
within  the  discretion  of  the  court  in  which  such  bill  shall  be  filed, 
who  shall  have  power  to  direct  payment  of  the  same  by  either  of  the 
parties  to  such  bill,  according  to  the  rules  of  equity  and  justice. 
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IV.  OF  THE  LIABILITY  OF  THE  DEFENDANT’S  ESTATE  AND  PERSON  TO 

EXECUTION. 

Section  19.  The  plaintiff  in  every  judgment  which  shall  be  ob¬ 
tained  in  any  court  of  this  commonwealth  for  the  recovery  of  money, 
may  have  execution  thereof,  subject  to  the  restrictions  and  qualifica¬ 
tions  herein  provided,  against  the  person  and  estate  of  the  defendant, 
in  the  following  order,  to  wit: 

1.  Upon  the  personal  estate  of  the  defendant. 

2.  Upon  his  real  estate. 

3.  If  he  have  neither  personal  nor  real  estate  liable  to  execution, 
then  upon  the  person  ol  the  defendant. 

Section  20.  Provided ,  That  it  shall  be  lawful  for  the  plaintiff  to 
have  execution  against  the  real  estate  of  the  defendant,  or  against  his 
person,  in  the  manner  hitherto  allowed ;  or  at  his  election,  he  may 
proceed  to  obtain  the  satisfaction  of  his  judgment  out  of  such  perso¬ 
nal  estate  as  is  by  the  act  now  first  made  liable  to  execution. 

Section  21.  If  any  person  against  whom  a  judgment  in  any  civil 
action  or  proceedings  shall  have  been  rendered,  shall  be  charged, 
committed  to  prison,  or  be  convicted|of  any  crime,  it  shall  be  lawful 
for  the  plaintiff  in  such  judgment  to  have  execution  thereof  against 
the  real  and  personal  estate  of  such  person  in  like  manner  as  in 
other  cases. 

Section  22.  The  stock  owned  by  any  defendant  in  any  body  cor¬ 
porate,  also  deposites  of  money  in  any  bank,  or  with  any  person  or 
body  corporate  or  politic,  belonging  to  him,  and  debts  due  to  him, 
shall  be  liable  to  execution  like  other  goods  or  chattels,  subject,  ne¬ 
vertheless,  to  all  lawful  claims  thereupon,  of  such  body  corporate  or 
person. 

Section  23.  Goods  or  chattels  of  the  defendant  in  any  writ  of 
fieri  facias,  which  shall  have  been  pawned  or  pledged  by  him  as  se¬ 
curity  for  any  debt  or  liability,  or  which  have  been  demised  or  in  any 
manner  delivered  or  bailed  for  a  term,  shall  be  liable  to  sale  upon 
execution  as  aforesaid;  subject,  nevertheless,  to  all  and  singular  the 
rights  and  interests  of  the  pawnee,  bailee  or  lessee,  to  the  possession 
or  otherwise  of  such  chattels  or  goods,  by  reason  of  such  pledge,  de¬ 
mise  or  bailment. 

Section  24.  It  shall  be  lawful  for  the  officer  charged  with  the 
execution  of  any  writ  of  fieri  facias,  when  he  can  find  no  other  real 
or  personal  estate  of  the  defendant,  to  seize  and  take  the  amount  to 
be  levied  by  such  writ  of  any  current  gold,  silver,  or  copper  coin 
belonging  to  the  defendant,  in  satisfaction  thereof;  or  he  may  take 
the  amount  aforesaid,  of  any  bank  notes  or  current  bills  for  the  pay¬ 
ment  of  money,  issued  by  any  monied  corporation,  at  the  par  value 
of  such  notes. 

Section  25.  Provided,  That  such  officer  shall  not  take  any  coin 
or  bills  as  aforesaid  from  the  person  of  the  defendant;  nor  shall  he 
take  or  retain  any  money  which  shall  have  been  levied  by  him  at  the 
suit  or  instance  of  the  defendant  upon  any  other  execution. 
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Section  26.  The  following  articles  of  property,  owned  by  or  in 
possession  of  any  debtor,  shall  be  exempt  from  levy  or  sale  on  any 
execution  for  any  debt  contracted  after  the  first  day  of  September, 
one  thousand  eight  hundred  and  twenty-eight,  and  also  for  damages 
recovered  since  that  day,  except  it  be  for  damages  done  to  real  estate, 
to  wit: 

1.  Household  utensils,  not  exceeding  in  value  twenty  dollars. 

2.  The  necessary  tools  of  a  tradesman,  not  exceeding  in  value 
twenty  dollars. 

3.  All  wearing  apparel  of  the  defendant  and  his  family. 

4.  Two  beds  and  the  necessary  bedding. 

5.  A  spinning-wheel  and  reel. 

6.  A  stove,  with  the  pipe  of  the  same,  and  necessary  fuel  for  one 
month. 

7.  One  cow,  two  hogs,  also  six  sheep  with  the  wool  thereof,  or 
the  yarn  or  cloth  manufactured  therefrom,  and  feed  sufficient  for  the 
said  cow,  hog  and  sheep,  from  the  first  day  of  November  until  the 
last  day  of  May. 

8.  Any  quantity  of  meat  not  exceeding  one  hundred  pounds,  six 
bushels  of  potatoes,  six  bushels  of  grain  or  the  meal  made  therefrom. 

9.  Any  quantity  of  flax  not  exceeding  ten  pounds,  or  the  thread 
or  linen  made  therefrom. 

10.  All  bibles  and  school  books  in  use  of  the  family. 

Section  27.  Provided,  That  the  person  who  shall  have  sold  to 
the  defendant  any  of  the  articles  aforesaid,  being  the  same  which  are 
in  his  possession — wearing  apparel,  beds,  bedding,  articles  of  food, 
bibles  and  school  books  excepted — may  levy  an  execution  upon  the 
article  sold  by  him  to  such  defendant,  in  satisfaction  of  a  judgment 
recovered  for  the  price  thereof. 

Section  28.  The  plaintiff  in  any  such  judgment  may  have,  at  the 
same  time  thereon,  a  writ  of  fieri  facias  or  a  writ  of  capias  ad  satis¬ 
faciendum  to  levy  the  same,  together  with  the  costs  of  such  execu¬ 
tion. 

Section  29.  No  writ  of  capias  ad  satisfaciendum  shall  in  any 
case  be  executed,  where  the  defendant  has  real  or  personal  estate 
within  the  county  sufficient  to  satisfy  the  judgment;  and  if  the  de¬ 
fendant  shall  not  have  sufficient  fully  to  satisfy  the  judgment  and 
costs  of  execution,  then  such  writ  may  be  executed  for  the  deficiency, 
and  for  no  more. 

Section  30.  No  female  shall  be  arrested  or  imprisoned  by  virtue 
of  any  such  writ,  for  any  debt  contracted  since  the  eighth  day  of 
February,  one  thousand  eight  hundred  and  nineteen ;  nor  for  any 
damages  recovered  for  the  breach  of  a  contract  entered  into  after  the 
passing  of  this  act. 

Section  31.  And  no  citizen  of  this  commonwealth  shall  be  ar¬ 
rested  or  imprisoned  by  virtue  of  any  such  writ,  for  any  sum  of  mo¬ 
ney  less  than  five  dollars  and  thirty  four  cents,  due  or  recovered,  for 
the  breach  of  any  contract  made  since  the  fourth  day  of  July,  one 
thousand  eight  hundred  and  teirty-three. 
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Section  32.  A  judgment  shall  not  be  deemed  to  be  satisfied  by 
the  arrest  or  imprisonment  of  the  defendant  upon  a  capias  ad  satis¬ 
faciendum,  if  such  defendant  die  in  prison  or  escape,  or  be  dis¬ 
charged  therefrom,  by  reason  of  any  privilege ;  but  the  party  entitled 
to  the  benefit  of  the  judgment  may  have  such  remedies  at  law  for 
the  recovery  thereof,  as  he  would  have  been  entitled  to  if  such  capias 
ad  satisfaciendum  had  not  been  issued — saving,  nevertheless,  all 
rights  and  interests  which  may  have  accrued  to  any  other  persons 
between  the  execution  of  such  writ  and  the  death  or  eseape  of  such 
party. 

V.  OF  PROCEEDINGS  TO  LEVY  STOCK  DEPOSITES  AND  DEBTS  DDE  TO 

THE  DEFENDANT. 

Section  33.  The  proceedings  to  levy  an  execution  upon  stock, 
debts,  and  deposites  of  money  belonging  or  due  to  the  defendant, 
shall  be  as  follows,  to  wit: 

Section  34.  In  the  case  of  stock,  if  it  shall  be  held  in  another 
name  than  that  of  the  real  owner  thereof,  the  plaintiff  shall  file  in  the 
office  of  the  prothonotary  of  the  court,  an  affidavit  stating  that  he 
verily  believes  such  stock  to  be  really  the  property  of  the  defendant, 
and  shall  enter  into  a  recognizance  with  two  sufficient  sureti  ‘S,  con¬ 
ditioned  for  the  payment  of  such  damages  as  the  court  may  adjudge 
to  the  party  to  whom  such  stock  shall  really  belong,  in  case  such 
stock  should  not  be  the  property  of  the  defendant. 

Section  35.  Upon  the  filing  of  such  affidavit  and  recognizance,  it 
shall  be  lawful  for  the  prothonotary  to  issue  process  in  the  nature  of 
an  attachment  against  such  stock,  with  a  clause  of  summons  to  the 
person  in  whose  name  the  same  may  be  held,  in  the  nature  of  a  writ 
of  scire  facias  against  garnishees  in  a  foreign  attachment ;  and  there¬ 
upon  the  plaintiff  may  proceed  to  judgment,  execution,  and  sale  of 
the  said  stock,  in  the  manner  allowed  in  cases  of  foreign  attachment 
against  personal  estate. 

Section  36.  The  like  proceedings  may  be  had  against  stock 
owned  by  a  defendant  and  held  in  his  own  name,  without  the  affida¬ 
vit  and  recognizance  aforesaid,  and  if  any  person  shall  claim  to  be 
the  owner  of  such  stock,  he  may,  upon  filing  an  affidavit  that  the 
stock  is  really  his  property,  and  entering  into  a  recognizance  with 
two  sufficient  sureties,  conditioned  for  the  payment  of  such  damages 
as  the  court  may  adjudge  to  the  plaintiff,  if  such  stock  should  really 
belong  to  the  defendant,  the  court  shall  admit  him  to  become  a  party 
upon  the  record,  and  take  defence  in  like  manner  as  if  he  were  made 
garnishee  in  the  writ. 

Section  37.  In  the  case  of  a  debt  due  to  the  defendant  or  of  a  de- 
posite  of  money  made  by  him,  or  of  goods  or  chattels  pawned, 
pledged  or  demised  as  aforesaid,  the  same  may  be  attached  and  levi¬ 
ed  in  satisfaction  of  the  judgment  in  the  manner  allowed  in  the  case 
of  a  foreign  attachment ;  but  in  such  case  a  clause  in  the  nature  of  a 
scire  facias  against  a  garnishee  in  foreign  attachment  shall.be  in¬ 
serted  in  such  writ  of  attachment,  requiring  such  debtor,  depositary, 
bailee,  pawnee,  pledgee,  or  person  holding  by  demise  as  aforesaid, 
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to  appear  at  the  next  term  of  the  court,  or  at  such  other  time  as  the 
eourt  from  which  such  process  may  issue  shall  appoint,  and  show 
cause  why  such  judgment  shall  not  be  levied  of  the  effects  of  the  de¬ 
fendant  in  his  hands. 

Section  38.  It  shall  be  the  duty  of  the  officer  charged  with  the 
execution  of  such  writ,  to  serve  a  copy  thereof  upon  the  defendant 
in  such  judgment,  and  upon  every  person  and  corporation  within  his 
proper  county  named  in  the  said  writ  of  attachment,  in  the  manner 
provided  for  the  service  of  a  writ  of  summons  in  a  personal  action. 

^  Section  39.  From  and  after  the  service  of  such  writ,  all  stock  be¬ 
longing  to  the  defendant  in  the  corporation  upon  which  service  shall 
be  so  made,  and  all  debts  and  all  deposites  of  money,  and  all  other 
effects  belonging  or  due  to  the  defendant  by  the  person  or  corporation 
upon  which  service  shall  be  so  made,  shall  remain  attached  in  the 
hands  of  such  corporation  or  person  in  the  manner  heretofore  practi¬ 
sed  and  allowed  in  the  case  of  foreign  attachment. 

Section  40.  If  judgment  shall  be  given  for  the  plaintiff  in  such 
attachment,  it  shall  be  lawful  for  him  to  have  execution  thereof,  as 

follows,  to  wit:  . 

1.  If  the  property  attached  be  stock  in  a  corporation  as  aforesaid, 

the  execution  shall  be  by  a  writ  of  fieri  facias  against  the  original 
defendant,  by  virtue  of  which  such  stock,  or  so  much  thereof  as  shall 
be  necessary  to  satisfy  the  judgment  and  costs,  may  be  sold  by  the 
sheriff  as  in  other  cases. 

2.  If  the  property  attached  be  a  deposite  in  money,  or  a  debt  due 
as  aforesaid,  execution  shall  be  had  in  the  manner  allowed  in  the  case 
of  effects  in  the  hands  of  a  garnishee  in  a  foreign  attachment. 

VI.  OF  WRITS  OF  FIERI  FACIAS. 

1.  Of  the  Lien  of  the  writ  of  Fieri  Facias,  and  the  Levy  of  it  on 

Personal  Estate. 

Section  41.  No  writ  of  fieri  facias,  or  other  writ  of  execution, 
shall  bind  the  property  of  the  goods  of  the  person  against  whom  such 
writ  of  execution  is  sued  forth,  but  from  the  time  such  writ  shall  be 
delivered  to  the  sheriff,  under  sheriff  or  coroner  to  be,  executed. 

Section  42.  Every  sheriff  and  coroner,  their  deputies  and  agents, 
upon  receiving  any  writ  of  fieri  facias  or  other  writ  of  execution, 
shall,  without  fee  for  doing  the  same,  endorse  thereon  the  day  of  the 
month,  the  year,  and  the  hour  of  the  day,  whereon  he  or  they  re¬ 
ceived  the  same. 

Section  43.  The  officer  to  whom  any  such  writ  may  be  directed, 
shall,  if  the  defendant  therein  refuse  or  neglect  to  pay  the  debt  and 
costs,  proceed  to  levy  and  sell  so  much  of  the  defendant’s  personal 
estate  as  shall  be  sufficient  for  that  purpose,  and  make  return  of  his 
proceedings  to  the  court  according  to  the  command  of  such  writ. 

Section  44.  But  before  making  sale  as  aforesaid,  notice  thereof 
shall  be  given  by  such  officer  during  at  least  six  days,  by  not  fewer 
than  eix  handbills,  to  be  put  up  at  such  places  as  he  shall  deem  best 
calculated  to  give  information  to  the  public  of  such  sale. 
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2.  C;  proceedings  upon  a  writ  of  lieri  Facias  levied  upon  Real 

Estate . 

Section  45.  If  sufficient  personal  estate  cannot  be  found  by  such 
office. .  lie  shall  proceed  to  levy  upon  the  defendant’s  real  estate,  or 
such  .art  thereof  as  he  may  deem  sufficient  to  pay  the  sum  to  be 
levied  as  aforesaid. 

Section  46.  Whenever  real  estate  shall  be  taken  in  execution  as 
aforesaid  by  any  sheriff,  it  shall  be  his  duty  to  summon  an  inquest 
for  the-  purpose  of  ascertaining  whether  the  rents  and  profits  of  such 
estate,  be  yond  all  reprizes,  will  be  sufficient  to  satisfy,  within  seven 
years  ho  judgment  upon  which  such  execution  was  issued,  with 
the  interest  and  costs  of  suit;  and  he  shall  make  a  return,  in  due 
form  of  aw,  of  the  inquisition  so  taken,  to  the  court  with  the  writ. 

Section  47.  Provided,  That  the  defendant  in  any  execution  being, 
at  the  me  of  issuing  thereof,  the  owner  of  such  real  estate,  or  the 
perso  ;  owing  such  estate  by  title  from  him,  may,  by  writing  filed 
in  the  i  roper  court,  dispense  with  and  waive  an  inquisition  as  afore¬ 
said  ;  nd  in  such  case  the  sheriff  may,  after  giving  notice  in  the 
mann  hereinafter  provided,  proceed  to  sell  such  real  estate  upon 
the  w  i  of  fieri  facias  before  the  return  day  thereof,  without  any 
other  t. 

Sec  48.  The  sheriff  shall  give  at  least  five  days’  notice  of  the 

time  a  dace  of  the  holding  of  such  inquisition,  to  the  defendant  in 
the  execution;  or,  if  he  be  not  found  within  the  county,  to  his  attor¬ 
ney  o.  agent;  and  if  the  attorney  or  agent  be  not  known  to  him,  he 
shall  give  such  notice  by  a  handbill  to  be  fixed  upon  the  premises. 

Section  49.  Every  such  inquisition  shall  be  held  on  the  premises 
taken  ;  execution  as  aforesaid,  if  required  by  the  defendant  or  his 
agent,  a’  I  notice  of  such  requisition  be  given  to  the  sheriff  or  other 
office;  ;  ecu  ting  such  writ. 

VII  OF  THE  LIBERARI  FACIAS  AFTER  A  WRIT  OF  FIERI  FACIAS. 

Section  50.  'If  the  clear  profits  of  the  real  estate  of  any  such  de¬ 
fendant  will,  in  the  opinion  of  the  inquest,  be  sufficient  to  pay  the 
debt  <  :  ’  images  to  be  levied  as  aforesaid,  together  with  the  costs,  the 
sherd  other  officer  shall  proceed,  by  the  inquest  as  aforesaid,  to 
assess  he  value  of  the  yearly  rents  or  profits  of  such  lands  beyond 
all  rep  -wes,  and  make  return  thereof  to  the  court,  with  his  writ  as 
afores 

Sec;  i  51.  Upon  the  return  of  such  writ,  with  the  inquisition 
asses.-  the  value  of  the  yearly  rents  or  profits  as  aforesai  1,  the 

plaint,  nay  have  a  writ  of  liberari  facias  to  deliver  the  said  real 
estate  with  the  appurtenances  to  him,  at  the  valuation  and  appraise¬ 
ment  aforesaid,  to  be  holden  by  him,  his  executors,  administrators 
and  a  pis,  until  such  debt  or  damages,  with  lawful  interest  thereon 
from  day  of  the  judgment  rendered,  be  fully  levied  the'eout,  and 
make  .urn  thereof  under  his  hand  and  seal  to  the  court. 

Sec  dun  52.  On  the  execution  of  a  writ  of  liberari  facias  as  afore¬ 
said,  mere  the  defendant,  or  any  person  claiming  under  him  by 
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demise  or  title  subsequent  to  the  judgment,  is  in  possession  of  the 
premises  to  be  extended,  the  sheriff  shall  deliver  the  actual  possession 
thereof  to  the  plaintiff  or  his  agent. 

Section  53.  Lands  or  tenements  shall  be  extended  as  aforesaid 
upon  execution  according  to  the  priority  of  the  judgments  in  all  cases 
where  two  or  more  writs  oi  liber ari  facias  issued  thereof  shall  be 
in  the  hands  of  the..sheriff,  or  other  officer  at  the  same  tim  f  r  exe¬ 
cution ;  but  whenever  any  real  estate  shall  be  extended  in  satisfac¬ 
tion  of  any  judgment  as  aforesaid,  such  extent  shall  not  be  disturbed 
or  discharged  by  virtue  of  any  writ  of  liberari  facias  issued  upon 
any  other  judgment  whether  previously  or  subsequently  obtained. 

Section  51.  It  shall  be  lawful  for  the  defendant  at  the  expiration 
of  the  time  or  term  for  which  his  real  estate  shall  be  delivered  as 
aforesaid,  to  require  the  plaintiff  by  a  writ  of  scire  facias  to  settle  an 
account  of  the  rents,  issues  and  profits  of  such  real  estate,  during  his 
possession  as  aforesaid,  and  show  cause  why  the  defendant  should 
not  have  his  land  again. 

Section  55.  It  shall  also  be  lawful  for  the  defendant  to  have  a 
writ  of  scire  facias  for  the  purpose  aforesaid,  at  any  time  during  the 
said  term,  on  making  affidavit,  to  be  filed  of  record,  that  he  verily 
believes  that  the  plaintiff  has  been  fully  satisfied  for  his  judgment, 
interest  and  costs. 

Section  56.  If  it  shall  appear,  upon  the  accounting  as  aforesaid, 
that  the  plaintiff  has  been  fully  satisfied  for  the  amount  of  his  judg¬ 
ment,  with  interest  and  costs,  after  deducting  for  his  reasonable  ex¬ 
penses  and  labors,  the  court  shall  give  judgment  of  restitution  to  the 
defendant,  and  shall  award  thereupon  a  writ  to  deliver  the  premises 
to  him. 

Section  57.  If  it  shall  appear  upon  the  accounting  aforesaid,  that 
the  plaintiff'  has  received  more  than  the  amount  of  his  judgment,  in¬ 
terest  and  costs,  after  deducting  for  his  reasonable  labors  and  expen¬ 
ses  as  aforesaid,  the  court  shall  adjudge  him  to  pay  the  surplus  to  the 
defendant,  and  enforce  the  payment  by  execution. 

Section  58.  If  it  shall  appear  upon  the  accounting  as  aforesaid, 
or  in  any  other  proceeding  instituted  by  the  defendant  in  die  execu¬ 
tion  to  obtain  possession,  that  the  plaintiff'  has  not  received  the 
amount  of  his  judgment,  interest  and  costs  as  aforesaid,  and  that  he 
has  used  reasonable  skill  and  diligence  in  the  management  of  such 
real  estate,  during  the  time  of  his  occupancy  as  aforesaid,  it  shall  be 
lawful  for  him  to  retain  the  possession  of  such  real  estate  until  he  be 
fully  paid  and  satisfied  out  of  the  same  as  aforesaid,  unless  the  de¬ 
fendant,  his  heirs  or  assigns,  shall  forthwith  pay  to  him  the  residue 
of  the  sum  to  be  levied  as  aforesaid. 

Section  59.  It  shall  also  be  lawful  for  the  plaintiff,  whenever  he 
shall  be  fully  paid  and  satisfied  for  his  judgment,  and  before  the  ex¬ 
piration  of  the  time  or  term  aforesaid,  to  settle  his  account  in  court, 
after  notice  given  to  the  defendant,  and  surrender  to  him  his  estate. 

Section  60.  If  before  the  expiration  of  an  extent  made  as  afore¬ 
said,  any  other  debt  or  damages  shall  be  recovered  against  the.  same 
debtor  or  defendant,  his  heirs,  executors  or  administrators,  which,  with 
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what  remains  due  upon  such  extent,  cannot  all  be  satisfied  out  of  the 
yearly  profits  of  the  real  estate  so  extended  within  seven  years  tfom 
such  recovery,  and  execution  be  issued  therefor,  the  sheriff  or  other 
officer  shall  certify  the  same,  by  inquisition  as  aforesaid  upon  the 
return  of  such  writ,  and  thereupon  the  court  may  award  a  writ  of  ven¬ 
ditioni  exponas  to  sell  such  real  estate. 

Section  61.  If,  before  the  expiration  of  an  extent  as  aforesaid,  the 
estate  extended  should  be  sold  by  virtue  of  any  other  execution,  the 
plaintiff,  to  whom  such  real  estate  shall  be  delivered,  shall  justly  and 
equitably  account  for  the  rents,  issues  and  profits  actually  received 
by  him  during  his  occupancy,  and  the  residue  of  his  judgment,  with 
the  interest  and  costs,  shall  be  paid  out  of  the  proceeds  of  the  sale, 
as  in  other  cases. 

Section  62.  If  any  real  estate,  delivered  to  any  person  by  virtue 
of  any  liberari  facias  as  aforesaid,  shall,  upon  any  lawful  title  or 
cause,  and  without  any  fraud,  collusion,  or  other  default,  be  recovered 
or  lawfully  taken  from  the  possession  of  such  person,  his  executors, 
administrators,  or  assigns,  before  he  or  they  shall  have  levied  and 
recovered  the  whole  debt  or  damages  for  which  such  real  estate  was 
delivered  in  execution  as  aforesaid,  it  shall  be  lawful  for  him,  his 
executors  or  administrators,  to  have  a  writ  of  scire  facias  upon  such 
judgment  against  the  defendant  therein,  his  executors  or  administra¬ 
tors,  to  show  cause  why  the  plaintiff  should  not  have  execution  for 
the  residue  of  the  judgment  and  costs. 

VIII.  OF  THE  WRIT  OF  VENDITIONI  EXPONAS. 

Section  63.  If  the  inquest  shall  find  that  the  clear  profits  of  any 
real  estate,  levied  as  aforesaid,  will  not  be  sufficient  to  satisfy,  within 
seven  years,  the  debt  or  damages  in  such  execution,  and  the  same 
shall  be  approved  of  by  the  court,  the  plaintiff  in  such  writ  may  have 
a  writ  of  venditioni  exponas  to  sell  such  real  estate  for  and  towards 
the  satisfaction  of  his  judgment. 

Section  64.  But  before  any  sale  of  real  estate  shall  be  made  as 
aforesaid,  the  officer  shall  cause  so  many  written  or  printed  handbills 
to  be  made  upon  parchment  or  good  paper,  as  the  debtor  or  defen¬ 
dant  shall  reasonably  request,  or  so  many  without  such  request  as 
may  be  sufficient  to  give  notice  of  such  sale,  and  of  the  day  and  hour 
when  and  the  place  where  the  same  will  be,  and  what  lands  or  tene¬ 
ments  are  to  be  sold,  and  the  place  where  they  lie ;  which  notice 
shall  be  given  to  the  defendant,  and  one  of  the  said  papers  or  parch¬ 
ments  shall  be  fixed  by  the  sheriff  or  other  officer  upon  the  premises, 
and  the  others  of  them  in  the  most  public  places  of  the  county  or  city, 
at  least  ten  days  before  such  sale. 

Section  65.  The  officer  shall  also  give  notice  of  every  such  sale 
by  advertisement,  describing  the  real  estate  to  be  sold,  and  the  time 
and  place  of  sale  as  aforesaid,  in  at  least  two  newspapers,  one 
in  the  English  and  the  other  (except  in  the  city  and  county  of  Phila¬ 
delphia)  in  the  German  language,  if  such  there  are,  printed  in  the 
county  where  such  real  estate  may  be,  or  if  there  be  no  newspaper 
printed  in  such  county,  then  in  the  newspaper  printed  nearest  thereto, 
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once  a  week  during  three  successive  weeks  previous  to  such  sale, 
under  penalty  of  fifty  dollars  to  the  party  aggrieved  by  any  such 
neglect,  to  be  recovered  as  debts  of  like  amount  are  recovered :  Pro¬ 
vided,  That  nothing  herein  shall  debar  any  party  aggrieved,  from 
recovering  the  damages  which  he  may  actually  sustain  by  reason  of 
such  neglect. 

Section  66.  In  case  the  said  real  estate,  so  to  be  exposed,  cannot 
be  sold,  then  the  officer  shall  make  return  upon  his  writ  that  he 
exposed  such  real  estate  to  sale,  and  the  same  remained  in  his  hands 
unsold  for  want  of  buyers :  and  such  return  shall  not  make  the  officer 
liable  to  answer  the  debt  or  damages  mentioned  in  such  writ. 

IX.  OF  THE  WRIT  OF  LIBEKARI  FACIAS  AFTER  A  WRIT  OF  VENDITIONI 

EXPONAS. 

Section  67.  It  shall  be  lawful  for  the  plaintiff  in  such  writ,  when¬ 
ever  the  officer  shall  return  upon  the  same  that  such  real  estate  re¬ 
mains  in  his  hands  unsold  as  aforesaid,  to  have  the  same  valued  as 
aforesaid,  or  so  much  thereof  as  shall  satisfy  his  judgment,  with  the 
interest  from  the  day  on  which  it  was  rendered,  and  costs :  and  there¬ 
upon  he  may  have  a  writ  of  liberari  facias  awarded  and  directed  to 
such  officer,  commanding  him  to  deliver  to  the  plaintiff  such  part  or 
parts  of  such  real  estate  as  shall  satisfy  his  debt  or  damages,  and  in¬ 
terest  from  the  time  of  the  judgment  given,  with  costs  of  suit,  accord¬ 
ing  to  the  valuation  aforesaid,  to  hold  to  him  and  his  heirs  for  ever 
as  his  free  tenement,  in  satisfaction  of  his  debt,  damages  and  costs, 
or  of  so  much  thereof  as  such  real  estate,  by  the  valuation  aforesaid, 
shall  amount  to;  or,  at  his  election,  such  plaintiff  may  have  another 
writ  or  writs  of  venditioni  exponas  awarded  as  aforesaid,  for  the  sale 
of  the  same  real  estate. 

Section  68.  All  real  estate  which  shall  be  sold  or  delivered  as 
aforesaid,  by  any  sheriff  or  other  officer,  with  the  appurtenances, 
shall  be  quietly  and  peaceably  held  and  enjoyed  by  the  person  to 
whom  the  same  shall  be  sold  or  delivered,  and  by  the  heirs,  succes¬ 
sors  or  assigns  of  such  person,  as  fully  and  amply,  and  for  such 
estate  and  estates,  and  under  the  same  rents  and  services  as  he  or 
they  for  whose  debt  or  duty  the  same  shall  be  sold  or .  delivered, 
might,  could,  or  ought  to  do,  at  or  before  the  taking  thereof  in  execu¬ 
tion. 

Section  69.  In  case  the  plaintiff  to  whom  land  shall  be  delivered 
in  satisfaction  of  his  debt  as  aforesaid,  shall  be  evicted  upen  any 
lawful  title,  without  any  fraud,  collusion,  or  other  default,  he  may, 
upon  settling  an  account  of  such  sums  and  profits  as  he  has  received 
from  such  estate  and  may  be  entitled  to  retain,  deducting  for  his  rea¬ 
sonable  expenses  and  labors,  have  a  writ  of  scire  facias  upon  such 
judgment  against  the  defendant,  his  executors  or  administrators,  to 
shew  cause  why  he  should  not  have  execution  for  the  residue  of  hie 
judgment,  with  costs  ;  and  if  no  sufficient  cause  be  shown,  executio* 
may  issue,  notwithstanding  the  delivery  of  such  real  estate  to  him  it 
satisfaction  of  his  judgment  as  aforesaid. 
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X.  OF  EXECUTIONS  AGAINST  LIFE  ESTATES  IN  LANDS  OR  TENEMENTS. 

Section  70.  Whenever  an  estate  for  life  in  any  improved  lands 
or  tenements  yielding  rents,  issues  or  profits,  shall  be  seized  in  exe¬ 
cution,  it  shall  be  the  duty  of  the  sheriff  to  ascertain  by  an  inquest, 
in  the  manner  usually  practised,  the  clear  profits  yearly  of  such  real 
estate,  making  reasonable  allowances  for  taxes,  necessary  repairs,  and 
all  reprizes:  and  he  shall  make  return  of  such  inquisition  to  the 
court,  with  his  writ. 

Section  71.  Upon  the  return  of  such  writ,  it  shall  be  lawful  for 
the  plaintiff  to  have  such  estate  extended  and  delivered  to  him  by  a 
writ  of  liberari  facias ,  according  to  the  valuation  of  the  inquest 
aforesaid,  in  the  manner  and  according  to  the  rules  herein  before  pro¬ 
vided  in  the  case  of  other  real  estate ;  or  at  liis  election  the  court 
shall  award  a  writ  to  sequester  the  rents,  issues  and  profits  of  such 
estate,  and  appoint  a  sequestrator  to  carry  the  same  into  effect. 

Section  72.  The  sequestrator  appointed  as  aforesaid,  shall  have 
power,  according  to  the  direction  of  the  court,  to  rent  or  sell  such 
lands  or  tenements  for  such  term,  during  the  life  of  the  person  upon 
whom  such  estate  therein  shall  depend,  as  shall  be  sufficient  to  satis¬ 
fy  all  the  liens  against  the  same,  together  with  all  charges  for  taxes, 
repairs  and  expenses,  which  shall  be  incurred  during  the  said  term; 
and  he  shall  apply  the  proceeds  thereof,  under  the  direction  of  the 
court,  in  the  payment  of  such  liens,  according  to  their  priority. 

Section  73.  The  court  shall  have  power  to  require  from  such  se¬ 
questrator,  a  bond  with  sufficient  surety,  for  the  faithful  execution  of 
his  trust,  and  to  compel  him  to  account  from  time  to  time,  as  they 
ihall  think  necessary ;  and  they  may  make  all  such  orders,  allow- 
tnces  and  decrees,  in  the  premises,  and  enforce  the  same,  in  like 
nanner,  and  as  fully  and  effectually  as  a  court  of  chancery  might  do 
n  the  like  case. 

XI.  OF  EXECUTIONS  AGAINST  CORPORATIONS. 

Section  74.  All  executions  which  shall  be  issued  from  any  court 
of  record  against  any  corporation,  not  being  a  county,  township  or 
other  public  corporate  body,  shall  command  the  sheriff  or  other  offi¬ 
cer  to  levy  the  sum  recovered,  together  with  the  costs  of  suit,  of  the 
goods  and  chattels,  lands  and  tenements  of  such  corporation,  and 
such  execution  shall  be  executed  in  the  manner  following,  to  wit : 

1.  The  officer  charged  with  the  execution  of  such  writ,  shall  go 
to  to  the  banking  house,  or  other  principal  office  of  such  corporation, 
during  the  usual  office  hours,  and  demand  of  the  president  or  other 
chief  officer,  cashier,  treasurer,  secretary,  chief  clerk,  or  other  offi¬ 
cer  having  charge  of  such  office,  the  amount  of  such  execution  with 
the  legal  costs. 

2.  If  no  person  can  be  found,  on  whom  demand  can  be  made  as 
aforesaid,  or  if  the  amount  of  such  execution  be  not  forthwith  paid 
in  lawful  money,  after  demand  as  aforesaid,  such  officer  shall  seize 
personal  property  of  said  corporation  sufficient  to  satisfy  the  debt, 
interest  and  cost  as  aforesaid. 
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3.  If  the  corporation  against  which  such  execution  shall  be  issued 
bf  a  banking  company,  and  other  sufficient  personal  property  can¬ 
not  be  found,  such  oliicer  shall  take  so  much  of  any  current  coin  of 
gold,  silver,  or  copper,  which  he  may  find  as  shall  be  sufficient  to 
satisfy  the  debt,  interest  and  cost  as  aforesaid. 

4.  If  no  sufficient  personal  property  be  found  as  aforesaid,  such 
officer  shall  levy  such  execution  upon  the  real  estate  of  such  corpo¬ 
ration,  and  thereupon  proceed  in  the  manner  provided  in  other  cases 
for  the  sale  of  land  upon  execution. 

Section  75.  In  every  case  in  which  judgment  shall  have  been  ob¬ 
tained  against  such  corporation,  except  as  aforesaid,  and  an  execu¬ 
tion  issued  thereon  shall  have  been  returned  unsatisfied  in  part  or  in 
the  whole,  it  shall  be  lawful  tor  the  court  in  which  such  judgment 
shall  have  been  obtained,  upon  the  bill  or  petition  of  the  plaintiff  in 
such  judgment,  to  award  a  writ  to  sequester  the  goods,  chattels  and 
credits,  rents,  issues,  profits,  tolls  and  receipts  from  any  road,  canal, 
bridge,  or  other  work,  property  or  estate  of  such  corporation. 

Section  76.  The  court  shall,  upon  the  awarding  any  such  writ, 
appoint  a  sequestrator  to  execute  the  same,  and  to  take  charge  of  the 
property,  and  funds  taken  or  received  by  virtue  of  such  writ,  and  to 
distribute  the  nett  proceeds  thereof  among  all  the  creditors  of  such 
corporation,  according  to  the  rules  established  in  the  case  of  the  in¬ 
solvency  of  individuals,  and  such  sequestrator  shall  have  all  the  pow¬ 
ers,  and  be  subject  to  all  the  duties  of  trustees  appointed  under  the 
law  relating  to  insolvent  debtor.  Provided ,  That  in  the  case  of  any 
work  in  the  maintainance  or  repair  of  which  the  public  may  be  in¬ 
terested,  and  which  may  from  time  to  time  require  a  portion  of  the 
revenue  thereof  as  aforesaid  to  be  expended  thereon,  the  court  which 
awards  such  writ  shall  make  such  allowances  for  such  purpose,  and 
otherwise  take  such  order  thereon  as  the  public  good  shall  require. 

Section  77.  The  said  court  shall  have  power  at  the  time  of 
awarding  any  such  writ,  or  afterwards,  to  make  such  orders  and  de¬ 
crees  as  may  be  necessary  to  carry  the  same  into  full  and  complete 
effect,  and  they  may  also  make  all  such  other  orders  and  decrees  in 
the  premises,  for  the  purpose  of  giving  full  and  effectual  relief  to  all 
the  creditors  of  such  corporation  as  shall  be  agreeable  to  equity;  and 
they  may  enforce  all  such  orders  against  all  persons  neglecting  or 
refusing  to  comply  therewith,  or  obstructing  the  execution  thereof, 
or  of  such  writ,  by  attachment,  or  by  a  writ  or  writs  to  the  sheriff  or 
coroner,  in  aid  of  the  sequestrator  or  otherwise,  as  fully  as  a  court  of 
chancery  might  do. 

XII.  OF  TESTATUM  WRITS  OF  EXECUTION. 

Section  78.  If  the  defendant  in  any  judgment  for  the  recovery  of 
money  shall  have  no  real  or  personal  estate  in  the  county  where 
such  judgment  may  be  obtained,  it  shall  be  lawful  for  the  plaintiff, 
upon  his  own  suggestion  of  that  fact,  verified  by  affidavit,  without 
any  previous  writ,  to  have  a  testulum  writ  of  fieri  facias  directed  to 
the  sheriff  or  coroner  of  any  other  county,  where  the  defendant  may 
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have  1  -til  or  personal  estate,  which  writ  shall  be  made  returnable  into 
the  court  from  which  it  shall  issue.  * 

Sec  79.  If  the  estate  of  the  defendant  in  the  county  in  which 
a  test  i  writ  of  fieri  facias  shall  first  be  issued  be  insufficient  to 
satisl  judgment,  it  shall  be  lawful  for  the  plaintiff  to  have  in 
like  m  •  er  an  alias  or  pluries  writs  of  fieri  facias  in  succession, 
into  any  other  county  in  which  the  defendant  may  also  have  real  or 
person  i  estate,  until  such  judgment  shall  be  fully  satisfied. 

Section  80.  It  shall  be  the  duty  of  every  sheriff  and  coroner,  on 
receiv  :  a  testatum  writ  of  fieri  facias,  immediately  to  deliver  the 
same  the  prothonotary  of  the  court  of  common  pleas  of  his  proper 
count  . 

Sec  8i.  It  shall  be  the  duty  of  every  prothonotary  to  whom 
any  /■  cm  writ  of  fieri  facias  shall  be  delivered  as  aforesaid, 

forthv  to  enter  the  same  of  record  in  a  docket  to  be  provided  for 
that  pi. i pose,  and  as  of  the  preceding  term,  stating  particularly  the 
amou  the  debt,  or  damages  and  costs,  endorsed  upon  such  writ ; 
and  tl .  ipon  he  shall  re-deliver  the  said  writ  to  the  sheriff  or  coro¬ 
ner,  t  by  him  executed. 

So  .  82.  Every  testatum  writ  of  fieri  facias  shall  be  a  lien 
upon  -  .  real  estate  of  the  defendants  named  in  such  writ,  within  the 
eoun'  .  j  if  shall  be  so  entered  of  record  during  fiye  years  from 

the  u  of  such  entry,  unless  the  debt,  or  damages  and  costs,  be 

soone  ;  id. 

Sec.!  ?"  83.  If  the  defendant  in  any  judgment  as  aforesaid  shall 
have  no  real  or  personal  estate  within  the  commonwealth,  and  if  the 
defen  .t  cannot  be  found  within  the  county  where  such  judgment 
may  1  .  it  shall  be  lawful  for  the  plaintiff,  if  he  shall  make  affidavit 
of  the  :  to  the  best  of  his  knowledge  and  belief,  to  have  upon  his 
own  s  ostion,  and  without  any  previous  writ,  a  testatum  writ,  or 
at  the  as  time  several  testatum  writs  of  capias  ad  satisfaciendum 
into  a  y  other  county  or  counties,  which  writs  shall  be  made  return¬ 
able  t  .be  court  from  which  they  shall  issue:  Provided,  That  the 
plaint  '  -hall  not  be  allowed  the  cost  of  more  than  one  of  several 
such  Wilts,  unless  the  court  shall  be  satisfied  that  the  plaintiff  had 
sufficient  cause  for  issuing  the  same. 

Sec  ion  84.  If  any  sheriff  or  coroner  to  whom  any  testatum 
writ  of  execution  shall  be  directed  and  delivered  as  aforesaid,  shall 
negle  •  refuse  to  execute  and  return  the  same,  according  to  the 
exige  thereof,  he  shall  be  amerced  in  the  court  where  he  ought  to 
return  it,  and  also  be  liable  to  the  action  of  the  party  aggrieved. 

XIII.  OF  A  LANDLORD’S  LIEN  ON  GOODS  TAKEN  IN  EXECUTION. 

Section  85.  The  goods  and  chattels  being  in  or  upon  any  mes¬ 
suage.  lands  or  tenements,  which  are  or  shall  be  demised  for  life  or 
years,  or  otherwise,  taken  by  virtue  of  any  execution,  and  liable  to 
die  disrress  of  the  landlord,  shall  be  liable  for  the  payment  of  any 
sums  of  money  due  for  rent  at  the  time  of  taking  such  goods  in 
execution:  Provided,  That  such  rent  shall  not  exceed  one  year’s 
rent 
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Section  86.  After  the  sale  by  the  officer  of  any  goods  or  chattels 
as  aforesaid,  he  shall  first  pay  out  of  tne  proceeds  of  such  .ale  the 
rent  so  due,  and  thfe  surplus  thereof,  if  any,  he  shall  apply  towards 
satisfying  the  judgment  mentioned  in  such  execution:  1  ovided, 
that  if  the  proceeds  of  the  sale  shall  not  be  sufficient  to  pay  the 
landlord  and  the  costs  of  the  execution,  the 'landlord  shall  be  entitled 
to  receive  the  proceeds,  after  deducting  so  much  for  costs  as  he  would 
be  liable  to  pay  in  case  of  a  sale  under  a  distress. 

Section  87.  Whenever  any  goods  or  chattels  liable  to  the  pay¬ 
ment  of  rent  as  aforesaid  shall  be  seized  in  execution,  the  proceed¬ 
ings  upon  such  execution  shall  not  be  stayed  by  the  plaintiff  therein, 
without  the  consent  of  the  person  entitled  to  such  rent  in  writing  first 
had  and  obtained. 

XIV.  OF  THE  DISTRIBUTION  OF  THE  TROCEEDS  OF  SHERIFFS’  S/>LES. 

Section  88.  In  all  cases  of  sale  upon  execution  as  aforesaid,  where 
there  shall  be  disputes  concerning  the  distribution  of  the  money  ari¬ 
sing  therefrom,  the  court  from  which  the  execution  shall  have  i.  sued 
shall  have  power,  after  reasonable  notice  given  either  personally  or 
by  advertisement,  to  hear  and  determine  the  same  according  to  law 
and  equity. 

Section  89.  If  any  fact  connected  with  such  distribution  shall  be 
in  dispute,  the  court  shall,  at  the  request  in  writing  of  any  person 
interested,  direct  an  issue  to  try  the  same,  and  the  judgment  upon 
such  issue  shall  be  subject  to  a  writ  of  error,  in  like  manner  as  other 
cases  wherein  writs  of  error  now  lie. 

Section  90.  Upon  a  writ  of  error  issued  as  aforesaid  the  whole 
record  shall  be  returned,  and  it  shall  be  competent  for  any  person 
aggrieved  by  the  decree  of  distribution  to  take  exceptions  thereto,  if 
the  judgment  upon  such  issue  should  be  affirmed. 

Section  91.  Any  person  aggrieved  by  the  decree  of  the  court  in 
any  case  of  distribution  made  without  the  intervention  of  ajurv,  may 
at  any  time  within  twenty  days  thereafter  appeal  from  the  same  to 
the  supreme  court. 

Section  92.  Provided,  That  if  a  writ  of  error  or  an  appeal  shall 
not  be  taken  within  twenty  days  from  the  decree  of  distribution,  the 
court  may  order  the  money  to  be  paid  according  to  such  decree. 

Section  93.  Every  person  who  shall  sue  out  a  writ  of  error  or 
shall  appeal  to  the  supreme  court  upon  any  proceeding  as  aforesaid, 
shall  make  oath  or  affirmation  that  his  writ  of  error  or  appeal  is  not 
intended  for  delay,  and  he  shall  also  give  security  by  recognizance, 
with  sufficient  surety,  in  the  court  in  which  the  proceeding  was  had, 
or  before  one  of  the  judges  thereof,  to  prosecute  his  appeal  with  ef¬ 
fect,  and  to  pay  all  costs  that  shall  be  adjudged  against  him. 

Section  94.  It  shall  be  lawful  for  the  court  into  which  any  money 
arising  from  a  sheriff’s  sale  shall  be  paid,  in  case  of  a  writ  of  error 
or  appeal  from  any  decree  as  aforesaid,  to  order  the  investment  of  the 
fund  in  the  debt  of  this  commonwealth  or  of  the  United  States  ;  or 
it  shall  be  lawful  for  such  court  to  order  the  payment  of  the  money 
according  to  the  decree  of  distribution,  if  the  distributees  shall  give 


89 


sufficient  real  security  to  refund  the  same  with  the  interest  t:  areon, 
or  so  much  thereof  as  shall  be  required  by  the  court,  if  sue!  lecree 
shall  be  reversed  or  altered ;  and  in  such  case,  the  order  ol  restitu¬ 
tion  may  be  enforced  by  a  writ  of  fieri  facias  or  otherwise. 

Section  95.  Whenever  the  proceeds  of  a  sale  upon  execu  on  as 
aforesaid,  shall  be  more  than  sufficient  to  satisfy  the  liens  upon  the 
property  sold,  the  officer  making  such  sale  or  receiving  such  pro¬ 
ceeds.  shad  pay  the  surplus  to  the  debtor,  unless  the  fund  shall  have 
been  paid  im:»  cmrt,  and  then,  and  not  before,  such  officer  shall  be 
discharged  thereof  upon  ra^ord  in  the  court  to  which  he  shall  make 
return  of  his  proceedings  concerning  such  execution. 

xv.  of  sheriffs’  deeds. 

Section  96.  The  officer  making  sale  of  any  real  estate  under  ex¬ 
ecution  as  aforesaid,  shall  make  return  thereof  endorsed  or  annexed 
to  such  writ,  and  give  the  buyer  a  deed  duly  executed  and  acknow¬ 
ledged  in  court  for  what  is  sold,  in  the  manner  hitherto  practised  in 
case  of  the  sale  of  lands  by  sheriffs  upon  execution. 

Section  97.  It  shall  be  lawful  for  the  purchaser  of  any  real  estate 
at  a  sheriff ’s  sale,  to  cause  the  judgment  and  all  and  singular  the 
process  issued  thereon  under  which  such  real  estate  may  have  been 
seized  and  sold,  together  with  all  and  Angular  the  returns  of  such 
process  made  by  the  officer  executing  the  same,  to  be  recited  and 
set  forth  fully  and  at  large  in  the  deed  to  be  executed  by  him  there¬ 
for  by  the  sheriff  as  aforesaid ;  and  if  the  prothonotary  or  clerk  of 
the  said  court  shall,  by  order  theieof,  certify  and  attest  under  the 
seal  of  the  said  court,  that  such  judgment  and  process  are  recited  and 
contained  in  the  said  deed,  truly,  fully  and  entire  as  the  same  remain 
in  his  office,  such  deed  shall  be  good  evidence  of  such  judgment  and 
process  upon  any  trial  at  law,  wherein  the  said  real  estate  may  be  in 
controversy,  in  the  same  manner  as  the  original  records  would  be  if 
produced  and  offered  in  evidence. 

Section  98.  The  acknowledgment  of  deeds  of  real  estate  sold 
upon  execution,  shall  be  made  as  follows : 

1.  In  the  case  of  executions  from  the  supreme  court,  the  acknow¬ 
ledgment  shall  be  made  by  the  officer  who  executed  the  deed,  before 
the  said  court  in  bank,  sitting  within  the  respective  district,  or  before 
one  of  the  judges  of  the  said  court  sitting  at  nisi  prius  within  the 
county  in  which  such  real  estate  may  be,  or  before  the  court  of  com¬ 
mon  pleas  of  the  county,  or  the  district  court  of  the  city  and  county 
in  which  such  real  estate  may  be. 

2.  In  case  of  testatum  writs  of  execution,  the  acknowledgment 
may  be  made  as  aforesaid  in  the  court  of  common  pleas  of  the  coun¬ 
ty,  or  district  court  of  the  city  and  county  in  which  such  real  estate 
may  be. 

3.  In  all  other  cases,  the  acknowledgment  as  aforesaid  shall  be 
made  in  the  court  from  which  the  execution  issued. 

Section  99.  But  no  such  acknowledgment  shall  be  allowed,  unless 
the  same  shall  be  made  upon  public  proclamation  in  open  court,  at  a 
time  appointed  by  the  court  for  the  purpose,  or  notice  shall  have  been 
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cifying;  the  names  of  the  parties  to  the  execution  and  the  name  of  the 
purchaser  of  such  real  estate,  and  the  time  at  which  the  acknowledg¬ 
ment  is  intended  to  he  made,  at  least  one  week  after  the  return  day 
of  the  writ  of  execution;  nor,  in  case  of  acknowledgment  made  in 
any  court  except  that  from  wrhich  the  execution  issued,  unless  notice 
shall  appear  to  have  been  given  to  the  parties  to  the  execution  in  the 
manner  provided  for  the  service  of  a  writ  of  summons  in  a  personal 
action. 

Section  100.  Whenever  the  acknowledgment  shall  be  made  as 
aforesaid,  in  any  other  court  than  that  from  which  the  process  shall 
have  issued,  the  same  shall  be  good,  notwithstanding  the  same  may 
have  been  made  before  the  return  day  of  the  execution. 

Section  101.  It  shall  be  the  duty  of  the  sheriff  acknowledging 
any  deed  as  aforesaid,  in  any  other  court  than  that  from  which  the 
process  issued  upon  which  the  sale  shall  have  been  made,  immedi¬ 
ately  thereafter  to  return  the  same  into  the  office  of  the  prothonotary 
or  clerk  of  the  court  from  which  the  same  shall  have  been  issued. 

Section  102.  When  application  shall  be  made  to  any  court  to  take 
the  acknowledgment  of  a  deed  for  real  estate  sold  upon  the  process 
issued  by  any  other  court,  the  court  to  which  such  application  shall 
Ite  made  shall  have  power  to  examine  the  regularity  and  validity  of 
such  sale,  and  set  the  same  aside  if  there  be  cause :  and  if  the  pro¬ 
ceeds  of  such  sale  shall  be  paid  into  the  said  court,  they  may  order 
the  distribution  thereof  in  like  manner  as  if  such  sale  had  been  by 
virtue  of  process  issued  from  such  court. 

Section  103.  If  the  officer  by  whom  any  real  estate  shall  have 
been  taken  in  execution  shall  die,  resign,  be  removed  from  office,  or 
if  his  term  of  office  shall  expire  before  sale  thereof,  the  proceedings 
upon  such  execution  shall  be  continued  and  completed  by  his  succes¬ 
sor  in  office ;  and  all  other  necessary  and  proper  writs  and  process 
in  such  case  shall  be  directed  to  such  successor  and  be  executed  by 
him,  and  a  deed  be  made  and  acknowledged  by  him  in  like  manner 
and  with  like  effect  as  such  acts  might  have  been  done  by  the  former 
officer,  if  he  had  continued  in  office. 

Section  104.  Whenever  any  real  estate  shall  be  sold  under  ary 
execution  as  aforesaid,  and  the  officer  who  shall  make  the  sale  sh:  11 
die,  resign,  or  be  removed  from  office,  or  if  the  term  of  his  office 
shall  expire  before  any  deed  shall  be  executed  and  acknowledged  by 
him  in  due  form  of  law,  the  supreme  court,  or  the  court  in  which 
the  judgment  was  obtained,  shall  have  power,  upon  the  petition  of 
the  plaintiff  in  such  judgment,  or  the  purchaser  of  such  real  estate, 
setting  forth  specially  the  facts  of  the  case,  by  an  order  to  be  entei  ed 
upon  their  records,  to  direct  the  sheriff  for  the  time  being  to  exec  ite 
a  deed  of  such  real  estate  to  the  purchaser  thereof. 

Section  105.  It  shall  be  the  duty  of  the  sheriff  or  other  officer  to 
whom  any  such  order  shall  be  directed,  in  pursuance  thereof,  and 
after  the  payment  of  the  purchase  money  of  such  real  estate,  with 
such  costs  and  charges,  if  any,  as  may  remain  unpaid  to  the  forner 
sheriff  or  officer,  to  execute,  deliver,  and  acknowledge  such  deed  or 
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deeds,  and  perform  and  do  such  other  matters  and  things  as  the  she¬ 
riff  or  officer  who  made  such  sale  might,  could  or  ought  to  have  done 
in  and  about  the  premises ;  which  deed  so  executed  shall  be  as  effec¬ 
tual  in  law  as  if  the  title  had  been  completed  by  the  former  officer. 

Section  106.  The  several  courts  aforesaid  shall  have  the  like 
power  to  compel  the  sheriff  or  coroner  making  sale  as  aforesaid,  to 
perfect  the  title  of  purchasers  in  cases  of  defective  or  informal  exe¬ 
cution  of  sheriffs’  or  coroners’  deeds ;  and  they  may  grant  relief  in 
the  manner  and  upon  the  terms  and  conditions  aforesaid,  and  with 
like  effect. 

XTI.  PROCEEDINGS  TO  OBTAIN  POSSESSION  AFTER  SALB  OF  LANDS,  &C. 

Section  107.  Whenever  any  lands  or  tenements  shall  be  sold  by 
virtue  of  any  execution  as  aforesaid,  the  purchaser  of  such  estate 
may,  after  the  acknowledgment  of  a  deed  therefor  to  him  by  the  she¬ 
riff,  give  notice  to  the  defendant  as  whose  property  the  same  shall 
have  been  sold,  or  to  the  persons  in  possession  of  such  estate  under 
him,  by  title  derived  from  him  subsequently  to  the  judgment  under 
which  the  same  were  sold,  and  require  him  or  them  to  surrender  the 
possession  thereof  to  him  within  three  months  from  the  date  of  such 
notice. 

Section  108.  If  the  defendant,  or  any  person  in  possession  under 
him  as  aforesaid,  shall  refuse  or  neglect  to  comply  with  the  notice 
and  requisition  of  the  purchaser  as  aforesaid,  such  purchaser,  or  his 
heirs  or  assigns,  may  apply  by  petition  to  any  two  justices  of  the 
peace  or  aldermen,  of  the  city,  town  or  county,  where  such  real 
estate  may  be,  setting  forth — 

1.  That  he  purchased  the  premises  at  a  sheriff’s  or  coroner’s 
sale. 

2.  That  the  person  in  possession  at  the  time  of  such  application, 
is  the  defendant  as  whose  property  such  real  estate  was  sold,  or  that 
he  came  into,possession  thereof  under  him. 

3.  That  such  person  in  possession  had  notice  as  aforesaid  of  such 
sale,  and  was  required  to  give  up  such  estate  three  months  previous¬ 
ly  to  such  application. 

Section  109.  If  the  application  as  aforesaid  shall  be  verified  by  the 
oath  or  affirmation  of  the  petitioner,  or  if  probable  cause  to  believe 
the  facts  therein  set  forth  be  otherwise  shown,  the  said  justices  are 
hereby  enjoined  and  required  forthwith  to  issue  their  warrant,  in  the 
nature  of  a  summons,  directed  to  the  sheriff  of  the  county,  com¬ 
manding  him  to  summon  a  jury  of  twelve  men  of  his  bailiwick,  to 
appear  before  the  said  justices  at  a  time  and  place  to  be  specified, 
within  four  days  next  after  the  issuing  thereof;  and  also  to  summon 
the  defendant  or  person  in  possession  as  aforesaid,  at  the  same  time 
to  appear  before  them  and  the  said  jury,  to  shew  cause,  if  any  he 
has,  why  delivery  of  the  possession  of  such  lands  or  tenements 
should  not  be  forthwith  given  to  the  petitioner.  w  :  !  i 

Section  110.  If,  at  the  time  and  place  appointed  for  the  hearing 
of  the  parties,  the  defendant  or  person  in  possession  as  aforesaid  shall 
fail  to  appear,  the  said  justices  shall  require  proof  by  oath  or  affirina- 
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tion  of  the  due  service  of  such  warrant  upon  him,  and  of  the  manner 
of  such  service. 

Section  111.  If  the  defendant,  or  other  person  in  possession  un¬ 
der  him  as  aforesaid,  shall  be  duly  summoned  as  aforesaid,  or  if  he 
shall  appear,  the  said  justices  and  jury  shall  proceed  to  inquire— 

1.  Whether  the  petitioner,  or  those  under  whom  he  claims,  has 
or  have  become  the  purchaser  of  such  real  estate  at  a  sheriff’s  or 
coroner’s  sale  as  aforesaid ;  and  a  sheriff’s  or  coroner’s  deed  for  the 
same  duly  acknowledged  and  certified,  shall  be  full  and  conclusive 
evidence  of  that  fact  before  such  justices  and  jury. 

2.  Whether  the  person  in  possession  of  such  real  estate  was  the 
defendant  in  the  execution  under  which  such  real  estate  was  sold,  or 
came  into  the  possession  thereof  under  him  as  aforesaid. 

3.  Whether  the  person  so  in  possession  has  had  three  months’ 
notice  of  such  sale  previous  to  such  application. 

Section  112.  Upon  the  finding  of  the  facts  as  aforesaid,  the  jus¬ 
tices  shall  make  a  record  thereof,  and  thereupon  they  shall  award  the 
possession  of  such  real  estate  to  the  petitioner. 

Section  113.  In  case  of  a  finding  for  the  petitioner  as  aforesaid, 
the  jury  shall  assess  such  damages  as  they  shall  think  right,  against 
such  defendant  or  person  in  possession,  for  the  unjust  detention  of  the 
premises,  and  thereupon  the  said  justices  shall  enter  judgment  for 
the  damages  assessed  and  reasonable  costs,  and  such  judgment  shall 
be  final  aud  conclusive  to  the  parties. 

Section  114.  The  said  justices  shall  thereupon  issue  their  war¬ 
rant,  directed  to  the  sheriff,  commanding  him  forthwith  to  deliver  to 
the  petitioner,  his  heirs  or  assigns,  full  possession  of  such  lands  or 
tenements,  and  to  levy  the  costs  taxed  by  the  said  justices,  and  the 
damages  assessed  by  the  jury  as  aforesaid. 

Section  115.  No  certiorari  which  may  be  issued  to  remove  such 
proceedings  shal  be  a  supersedeas,  or  have  any  effect  to  prevent  or 
delay  the  execution  aforesaid,  or  the  delivery  of  the  possession 
agreeably  thereto. 

Section  116.  If  the  person' in  possession  of  the  pi-emises  shall 
make  oath  or  affirmation  before  the  justices, 

1.  That  he  has  not  come  into  possession  and  does  not  claim  to 
hold  the  same  under  the  defendant  in  the  execution,  but  in  his  own 
right;  or, 

2.  That  he  has  come  into  possession  under  title  derived  to  him 
from  the  said  defendant  before  the  judgment  under  which  the  execu¬ 
tion  and  sale  took  place,  and  shall  become  bound  in  a  recognizance, 
with  one  or  more  sufficient  sureties,  in  the  manner  hereinafter  pro¬ 
vided,  the  said  justices  shall  forbear  to  give  the  judgment  aforesaid. 

Section  117.  If  the  person  in  possession  of  the  premises  shall 
make  oath  or  affirmation  before  the  justices  that  he  does  not  hold 
the  same  under  said  defendant,  but  under  some  other  person  whom 
he  shall  name,  the  said  justices  shall  forthwith  issue  a  summons  to 
such  person,  requiring  him  to  appear  before  them  at  a  certain  time 
therein  named,  not  exceeding  thirty  days  thence  following ;  and  if 
at  such  time  the  said  person  shall  appear  and  make  oath  or  affirma- 
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tion  that  he  verily  believes  that  he  is  legally  entitled  to  the  premises 
in  dispute,  and  that  he  does  not  claim  under  the  said  defendant,  but 
by  a  different  title,  or  that  he  claims  under  the  said  defendant  by  ti¬ 
tle  derived  before  the  judgment  aforesaid,  and  shall  enter  into  a  re¬ 
cognizance,  with  sureties  as  aforesaid,  in  such  case  also,  the  justi¬ 
ces  shall  forbear  to  give  judgment. 

Section  118.  The  oath  or  affirmation  which  shall  be  administer¬ 
ed  to  such  claimant,  shall  be  in  the  following  form,  to  wit : 

I  do  (swear  or  affirm)  that  I  verily  believe  that  I  am  legally  enti¬ 
tled  to  hold  the  premises  in  dispute  against  the  petitioner — that  I  do 
not  claim  the  same  by,  from  or  under  the  defendant,  as  whose  pro¬ 
perty  the  same  were  sold  (or  as  the  case  may  be) — that  I  do  not 
claim  the  same  by,  from  or  under  the  defendant,  as  whose  property 
the  same  were  sold,  by  title  derived  to  me  subsequently  to  the  ren¬ 
dition  of  the  judgment,  under  which  the  same  were  sold,  but  by  a 
different  title.  &c. 

Section  119.  The  recognizance  aforesaid  shall  be  taken  in  a  sum 
fully  sufficient  to  cover  and  secure  as  well  the  value  of  the  rents  and 
mesne  profits  of  such  lands  or  tenements,  which  may  have  accrued 
and  which  may  be  expected  to  accrue  before  the  final  decision  o  the 
said  claim,  as  all  costs  and  damages,  with  condition,  that  he  shall  ap¬ 
pear  at  the  next  court  of  common  pleas  or  district  court  having  juris¬ 
diction,  and  then  and  there  plead  to  any  declaration  in  ejectment 
which  may  be  filed  against  him,  and  thereupon  proceed  to  trial  indue 
;  course  of  practice,  and  in  case  he  shall  fail  therein,  that  he  will  de¬ 
liver  up  the  said  premises  to  the  purchaser,  and  to  pay  him  the  full 
value  of  the  rents  or  mesne  profits  of  the  premises  accrued  from  the 
time  of  the  purchase. 

Section  120.  If  such  recognizance  shall  be  forfeited,  the  justices 
aforesaid  shall  proceed  to  give  judgment,  and  cause  such  real  estate 
to  be  delivered  up  to  the  petitioner  in  the  manner  herein  before  en¬ 
joined  and  directed. 

XVII.  OF  THE  RIGHTS  OF  PURCHASERS  AT  SHERIFFS’  SALES,  AS  LAND¬ 
LORDS. 

Section  121.  If  any  lands  or  tenements  shall  be  sold  upon  exe¬ 
cution  as  aforesaid,  which,  at  the  time  of  such  sale  or  afterwards, 
shall  be  held  or  possessed  by  a  tenant  or  lessee,  or  person  holding 
or  claiming  to  hold  the  same  under  the  defendant  in  such  execution, 
the  purchaser  of  such  lands  or  tenements  shall,  upon  receiving  a 
deed  for  the  same  as  aforesaid,  be  deemed  the  landlord  of  such  te¬ 
nant,  lessee  or  other  person,  and  shall  have  the  like  remedies  to  re¬ 
cover  any  rents  or  sums  accruing  subsequently  to  the  acknowledg¬ 
ment  of  a  deed  to  him  as  aforesaid,  as  such  defendant  might  have 
had  if  no  such  sale  had  been  made. 

Section  1 22.  If,  after  notice  shall  be  given  of  such  sale  as  afore¬ 
said,  such  tenant,  lessee  or  other  person  shall  pay  any  rent  or  sum 
accruing  subsequently  to  the  acknowledgment  of  such  deed  and  no¬ 
tice  given  to  him  as  aforesaid,  to  such  defendant;  such  tenant,  lessee 
or  other  person  so  paying,  shall  nevertheless  be  liable  to  pay  the 
same  to  the  purchaser. 
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Entitled,  “An  act  relating  to  Insolvent  Debtors .” 
CONTENTS. 

I.  JURISDICTION  OF  THE  COURTS,  AND  HOW  EXERCISED. 

Section  1.  Courts  of  common  pleas  to  have  power  to  grant  reliel 
to  insolvent  debtors. 

2.  To  what  courts  application  is  to  be  made. 

3.  Six  months’  residence,  or  three  months’  confinement, 
necessary. 

II.  PROCEEDINGS  TO  OBTAIN  A  DISCHARGE  FROM  CONFINEMENT  01 

CUSTODY. 


Section  4.  Judge  may  make  an  order  of  discharge,  on  a  bond 
being  given. 

5.  What  the  order  shall  contain. 

6.  Condition  of  the  bond  to  be  given  by  the  debtor. 

7.  Effect  of  the  order  or  discharge. 

8.  Debtor  arrested  on  bail  piece  may  give  new  bail. 

III.  OF  THE  PETITION,  AND  PROCEEDINGS  THEREON. 


Section  9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 
17. 


18. 

19. 


Every  petition  to  be  accompanied  with  certain  sche 
dules,  &c. 

Court  to  fix  a  time  for  hearing  the  petitioner. 

Notice  to  be  given  to  creditors  of  the  hearing. 
Petitioner  to  exhibit  an  account  of  his  affairs,  and  sub 
mit  himself  for  examination. 

Oath  to  be  administered  to  petitioner. 

Petitioner  to  execute  an  assignment. 

Court  to  make  an  order  exempting  petitioner  from  im 
prisonment. 

Such  order  to  be  a  sufficient  warrant  for  his  discharge 
Proviso,  that  in  certain  actions  founded  upon  tort ,  &c 
the  defendant  shall  not  be  entitled  to  his  discharge 
until  he  shall  have  been  confined  at  least  sixty  days. 
Court  may  make  an  order  for  the  production  of  books 
&c. 

Court  may  make  an  order  on  the  insolvent  to  answe: 
interrogatories,  &c. 


IV.  OF  THE  POWERS  AND  DUTIES  OF  THE  TRUSTEES,  AND  OF  DISTRIBU 
TION  AMONG  THE  CREDITORS  OF  AN  INSOLVENT. 


Section  20. 
21. 
22. 

23. 

24. 


Trustees  to  give  bond. 

Trustees  to  give  notice  of  their  appointment,  &c. 
Actions  brought  by  the  debtor  not  to  abate. 

Trustees  to  have  power  to  compound,  &c. 

Trustees  to  collect  debts,  and  within  twelve  months  t« 
make  distribution. 
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Section  25.  Trustees  to  appoint  a  time  and  place  for  receiving 
proofs  of  debts,  and  to  make  report. 

26.  Notice  to  be  given  of  such  report,  and  it  may  be  con¬ 
firmed  if  no  exceptions,  Ac. 

27.  Certain  costs  and  debts  to  be  preferred. 

28.  Goods  liable  to  distress  not  to  be  removed  until  the 
arrears  of  rent  are  paid. 

29.  A  second  and  other  dividends  may  be  made. 

30.  After  distribution,  the  trustees  to  state  and  file  their 
accounts. 

V.  EFFECT  OF  THE  DISCHARGE  UPON  THE  PETITIONER,  AND  UPON 

OTHER  PERSONS. 

If  personal  notice  given,  the  discharge  shall  affect  only 
those  to  whom  such  notice  is  given. 

Effect  of  the  discharge  of  a  petitioner,  who  may  be 
arrested,  Ac.  out  of  his  own  county. 

The  discharge  of  an  insolvent  not  to  release  other  per¬ 
sons. 

VI.  OF  THE  PROPERTY  OF  AN  INSOLVENT  AT  THE  TIME  OF  HIS  DIS¬ 

CHARGE. 

Section  34.  The  trustees  to  be  vested  with  all  his  property,  and  to 
be  competent  to  sue,  Ac. 

35.  Provisos  relating  to  bona  fide  conveyances,  Ac. 

36.  Trustees  may  recover  property  conveyed  to  fraud  of 

creditors,  Ac. 

37.  Choses  in  action  of  the  wife  of  an  insolvent,  not  to  vest 

in  trustees. 

38.  Debtors  may  retain  certain  articles. 

39.  If  the  debtor  shall  satisfy  his  creditors,  the  court  may 

order  his  property,  Ac.  to  be  restored. 

VII.  OF  THE  AFTER-ACQUIRED  PROPERTY  OF  AN  INSOLVENT. 

Section  40.  After-acquired  property  to  be  subject  to  his  debts,  Ac. 

41.  Proceedings,  if  a  majority  in  number  and  value  of  his 
creditors  consent  to  the  exemption  of  his  after-acquired 
property. 

VIII.  OF  CRIMINAL  PROCEEDINGS  AGAINST  INSOLVENTS. 

Section  42.  The  court  to  commit  the  petitioner  to  jail,  in  certain 
cases. 

43.  Penalty  on  conviction  of  certain  offences. 

44.  Prisoner  to  be  discharged  if  no  bill  found,  Ac. 

45.  Penalty  on  colluding  with  an  insolvent  debtor,  Ac. 

46.  Penalty  on  conviction  of  peijury. 

IX.  WHEN  RELIEF  MAY  BE  GIVEN  TO  PERSONS  SENTENCED  BY  A 
CRIMINAL  COURT. 

Section  47.  The  court  to  have  power,  under  certain  circumstances, 
to  discharge  insolvent  offenders  sentenced  to  fines,  Ac. 


Section  31. 

32. 

33. 
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Section 48.  Persons  confined  for  a  debt  not  exceeding  fifteen  dollars 
and  costs,  may  be  discharged  after  thirty  days’  con¬ 
finement,  &c. 


REMARKS. 

The  nets  now  in  force  relating  to  insolvent  debtors,  are —  . 

The  act  of  26th  March,  1814,  6  Smith’s  Laws,  195. 

13th  March,  1815,  Id.  291. 

18th  March,  1816,  Id.  353. 

24th  March,  1818,  7  Smith’s  Laws,  131. 

29th  January,  1820,  Id.  240. 

28th  March,  1820,  Id.  305. 

11th  April,  1825,  Pamphlet  Laws,  166. 

10th  April,  1828,  Id.  285. 

30th  March,  1833,  Id.  107. 

Sonne  of  these  acts  appear  to  have  been  passed  without  much  con¬ 
sideration  of  the  previous  provisions  on  the  same  subject,  and  contain 
many  ongruities ;  and  of  some  passages  it  is  not  easy  to  gather  the 
exact  vi  Agn.  In  the  accompanying  bill  we  have  done  little  more 
than  c  isolidate  and  digest  the  existing  laws.  A  few  provisions  have 
been  added,  the  object  of  which  is  to  relieve  the  present  system  from 
some  defects  or  inconveniences  of  detail,  or  to  furnish  some  assist¬ 
ance  in  its  operation.  We  have  not,  under  existing  circumstances, 
ventur  ■  upon  the  difficult  task  of  remodelling  the  system.  This  is 
connected  intimately  with  the  subject  of  the  bankrupt  laws,  which 
appears  d  present  to  be  out  of  the  control  of  slate  legislation.  We 
refer  t-  ur  sixth  report  for  some  remarks  which  will  exhibit  our 
views  relation  as  well  to  the  present  anomalies  in  legislation  re¬ 
spect!)  bankruptcy  and  insolvency,  as  to  the  general  subject  of  the 
liabilit  of  the  persons  and  estates  of  debtors.  We  shall  only  add 
here  If  if,  by  virtue  of  any  constitutional  provision  or  otherwise, 
the  legislature  shall  find  itself  authorized  to  enact  a  system  in  the 
nature  of  a  bankrupt  law,  we  think  that  the  scheme  should  embrace 
those  i  ivisions  which  usually  compose  what  are  commonly  called 
insolve  laws,  and  that  both  should  be  administered  by  one  tribunal, 
which,  our  large  cities  at  least,  should  be  confined  to  that  object. 

§  1,  2.  The  first  and  second  sections  contain  all  the  provisions  of 
the  sev<  1  laws  now  existing,  which  give  jurisdiction  to  the  courts 
to  grant  lief  in  the  case  of  insolvent  debtors. 

§  3,  Is  from  the  first  section  of  the  act  of  1814,  the  first  section 
of  the  ar  of  1815,  and  the  first  section  of  the  act  of  1820. 

§  4 — The  five  following  sections  are  from  the  acts  of  1814 
and  I S  '( - 

§  9— 16.  The  seven  next  sections  are  from  the  act  of  1814,  with 
some  alterations  of  phraseology  and  arrangement. 

§  17.  This  section  is  new.  It  appears  to  us  that  the  existing 
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law  is  not  sufficiently  decided  in  its  discouragements  of  fraud,  vio¬ 
lence  add  other  wrongs,  which  form  the  subject  of  civil  actions.  It 
frequently  happens  that  gross  outrages  are  committed  which  are  not 
reached  by  the  criminal  law,  and  for  which  redress  is  attempted  by 
civil  action,  but  from  which  the  offender  escapes,  on  the  plea  of  in¬ 
solvency,  without  a  moment’s  confinement.  We  think  this  never 
was  in  contemplation,  either  of  the  framers  of  the  constitution  or  of 
the  members  of  the  legislature,  by  which  the  several  acts  for  the  re¬ 
lief  of  insolvent  debtors  were  passed.  The  prohibition  in  the  six¬ 
teenth  section  of  the  ninth  article  of  the  constitution  is  confined  to 
insolvent  debtors,  and  such  was  probably  the  view  of  the  legislature. 
Nojust  principle  requires  that  wrong  doers  should  stand  on  the 
same  footing  with  those  who  have  had  the  misfortue  to  incur  debts 
which  unexpected  circumstances  have  rendered  them  unable  to  dis¬ 
charge  ;  and  we  think  that  no  humane  rule  will  be  violated  by  pro¬ 
viding  some  punishment  for  those,  who,  having  no  property,  do  un¬ 
der  the  present  system,  in  fact,  commit  wrongs  with  impunity.  We 
propose  that  no  person  who  shall  be  in  confinement  by  process  upon 
any  judgment  in  an  action  founded  upon  actual  force,  or  fraud,  or  de¬ 
ceit,  or  in  an  action  of  slander,  malicious  prosecution  or  conspiracy, 
or  in  an  action  for  seduction  or  criminal  conversation,  where  the 
damages  shall  exceed  one  hundred  dollars  shall  be  discharged  under 
this  act,  until  he  shall  have  been  in  actual  confinement,  during  a  term 
of  at  least  sixty  days.  The  actions  here  enumerated  are  those  by 
which  great  injury  may  be  inflicted  without  adequate,  and  in  some 
of  them,  without  any  redress  by  a  criminal  prosecution.  We  have 
endeavored  to  exclude  all  but  serious  cases,  by  limiting  the  provision 
to  cases  in  which  the  damages  given  by  the  jury  exceed  one  hun¬ 
dred  dollars  ;  and  for  such  offences  we  submit  that  the  restraint  of 
the  person  for  sixty  days,  is  by  no  means  a  severe  punishment. 

§  18,  19.  These  sections  are  also  new  in  a  great  measure.  They 
are  designed  to  remedy  a  defect  by  giving  the  court  summary  powers 
to  compel  the  insolvent  to  produce  his  books  and  papers  in  court  and 
to  the  trustees,  and  also  to  compel  him  to  answer  such  interrogato¬ 
ries  as  may  be  put  to  him  on  the  part  of  the  trustees.  Property  is 
often  concealed  from  trustees,  who  have  no  means  at  the  com¬ 
mon  law  of  discovering  or  reaching  it.  The  remedy  now  proposed 
is  only  the  adoption  of  one  of  the  methods  of  a  court  of  chancery  into 
our  own  system  of  administering  justice,  according  to  the  sugges¬ 
tion  contained  in  our  sixth  report. 

§  20,  Is  from  the  third  section  of  the  act  of  1814. 

§  21,  Is  new.  The  object  is  to  provide  for  sufficient  notice  to 
the  creditors.  The  provision  is  similar  to  that  in  the  eighteenth  sec¬ 
tion  of  the  bill  relating  to  domestic  attachment. 

§  22 — 25.  The  four  following  sections  are  from  the  fourth,  fifth, 
sixth  and  seventh  sections  of  the  act  of  1814. 

§  26,  Is  new — the  object  being  to  increase  the  notice  to  creditors. 

§  27,  From  the  sixth  and  twelfth  sections  of  the  act  of  1814.  The 
words  bona  fide  have  been  introduced  into  the  last  clause  of  the  sec- 
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tion,  to  remove  any  doubt  which  may  be  entertained  respecting  the 
liability  of  trustees  in  case  of  a  mortgage  given  in  fraud  of  creditors. 

§  28,  From  the  sixteenth  section  of  the  act  of  1814. 

§  29,  Is  new  in  terms,  but  not,  it  is  believed,  altogether  so  in 
practice. 

§  30,  From  the  sixth  section  of  the  act  of  1814.  We  have  omit¬ 
ted  that  part  of  the  section  which  requires  the  trustees  to  deposit 
their  receipts  in  the  prothonotary’s  office,  which  appears  to  us  at  all 
events  useless,  and,  it  may  be,  prejudicial  for  the  trustees,  since  these 
vouchers  are  likely  in  general  to  be  more  carefully  preserved  by 
themselves  than  in  the  office  of  a  prothonotary. 

§  31,  From  the  fifteenth  section  of  the  act  of  1814,  in  substance. 

§  32,  From  the  fourth  section  of  the  act  of  1820. 

§  33,  From  the  twelfth  section  of  the  act  of  1814. 

§  34,  From  the  fourth  section  of  the  same. 

§  35.  This  section  is  new  in  terms.  It  contains  the  same  provi¬ 
sions  as  the  twentieth  section  of  the  bill  relating  to  domestic  attach¬ 
ment. 

§  36.  This  section  is  also  adopted  from  the  bill  relating  to  domes¬ 
tic  attachments. 

§  37.  This  section  is  new.  It  has  been  decided  by  the  supreme 
court  that,  by  the  assignment  of  the  husband  on  applying  for  the 
benefit  of  the  insolvent  laws,  all  the  personal  property  of  the  wife, 
even  that  which  the  husband  never  had  in  his  possession,  passed  to 
the  assignees.  This  we  think  is  a  great  hardship  for  the  wife  and 
children,  and  is  not  called  for  by  any  just  consideration  of  the  rights 
of  creditors. 

§  38,  From  the  second  section  of  the  act  of  1828. 

§  39,  From  the  ninth  section  of  the  act  of  1814. 

§  40,  From  the  thirteenth  section  of  the  same  act. 

§  41,  From  the  fourteenth  section  of  the  same  act. 

§  42,  43.  These  sections  are  in  part  derived  from  the  act  of  18th 
March,  1816,  (which  we  believe  has  been  found  to  produce  a  salu¬ 
tary  effect,)  with  some  material  additions.  In  the  first  place  a  pun¬ 
ishment  is  provided,  if  it  shall  appear  that  the  insolvency  of  the  peti¬ 
tioner  arose  from  losses  by  gambling,  or  by  the  purchase  of  lottery 
tickets,  or  by  habitual  drunkenness.  The  records  of  our  insolvent 
courts  furnish  melancholy  proofs  of  the  frequency  of  applications 
•founded  upon  delinquencies  of  this  kind.  It  is  time,  we  think,  that 
the  legislature  should  vindicate  the  rights  of  the  industrious,  and  the 
sober  and  honest ;  too  much  room  is  allowed  for  profligacy  and  vice, 
and  too  little  encouragement  given  to  habits  of  economy  and  virtue. 
It  is  not  only  creditors  that  are  concerned,  but  the  interest  of  wives 
and  children  require  more  restraint  than  the  law  has  yet  seen  fit  to 
impose  upon  those  who  sqander  their  fortunes  or  earnings  in  gam¬ 
bling  or  intemperance.  In  many  other  countries,  provisions  exist  of 
the  nature  we  have  suggested.  We  refer  to  our  sixth  report  for  some 
general  remarks  upon  the  subject.  We  propose  here  to  authorise  the 
court,  on  conviction  of  the  offender,  to  sentence  him  to  simple  im¬ 
prisonment  in  the  county  jail,  for  a  term  of  not  less  than  one  year 
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nor  more  than  three  years,  at  the  discretion  of  the  court,  according 
to  the  circumstances  of  the  case.  The  next  case  we  propose  shall 
be  punished  in  the  same  manner  that  fraudulent  insolvency  is  now 
punished,  viz :  the  case  of  embezzlement— an  offence  of  serious  im¬ 
portance  in  a  trading  community,  but  which  unhappily  is  of  frequent 
occurrence.  We  believe  that  we  are  not  required  to  say  any  thing  in 
vindication  of  this  addition  to  the  law,  which  exists  in  other  coun¬ 
tries,  and  is  called  for  by  public  opinion  in  our  own. 

§  44,  From  the  second  section  of  the  act  of  1816. 

§  45,  From  the  tenth  section  of  the  act  of  1814. 

§  46,  From  the  eleventh  section  of  the  act  of  1814. 

§  47,  From  the  seventeenth  section  of  the  act  of  1814,  sixth  sec¬ 
tion  of  the  act  of  29th  January,  1820,  and  first  section  of  the  act  of 
1825. 

'§  48,  From  the  eighteenth  section  of  the  act  of  1814. 

mm 

RELATING  TO  INSOLVENT  DEBTORS. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania ,  in  General  Assembly  met,  as 
follows ,  to  wit: 

I.  Jurisdiction  of  the  courts,  and  how  exercised. 

II.  Proceedings  to  obtain  a  discharge  from  confinement  or  cus¬ 
tody. 

III.  Of  the  petition  and  proceedings  thereon. 

IV.  Of  the  powers  and  duties  of  the  trustees,  and  of  distribution 

among  the  creditors  of  an  insolvent. 

V.  Effect  of  the  discharge  upon  the  petitioner  and  upon  other  per¬ 
sons. 

VI.  Of  the  property  of  an  insolvent  at  the  time  of  his  discharge. 

VII.  Of  the  after-acquired  property  of  an  insolvent. 

VIII.  Of  criminal  proceedings  against  insolvents  and  others, 

IX.  When  relief  may  be  given  to  persons  sentenced  by  a  criminal 
court. 

1.  JURISDICTION  OF  THE  COURTS,  AND  HOW  EXERCISED. 

Section  1.  The  several  courts  of  common  pleas  of  this|  common¬ 
wealth  shall  have  power  to  grant  relief  to  insolvent  debtors,  residing 
or  being  within  this  commonwealth,  on  application  made  in  the  man¬ 
ner  hereinafter  provided. 

Seetion  2.  The  jurisdiction  of  the  said  courts  may  be  exercised 
as  follows,  and  not  otherwise,  viz: 

L  In  the  case  of  a  person  arrested  or  detained  by  virtue  of  any 
process,  issued  in  any  eivii  suit  or  proceeding  for  the  recovery  of  mo- 
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ney  or  damages,  or  for  the  non-performance  of  any  decree  or  sen¬ 
tence  for  the  payment  of  money,  without  collusion  with  the  plaintiff, 
the  court  of  common  pleas  of  the  county  in  which  such  debtor  shall 
be  arrested  or  detained,  shall  have  power  to  grant  relief  as  aforesaid. 

2.  In  the  case  of  a  person  held  on  a  bail  piece  issued  in  any 
such  suit  or  proceeding,  the  court  of  common  pleas  of  the  county  in 
which  the  suit  was  instituted,  shall  have  power  to  grant  relief  as 
aforesaid. 

3.  In  the  case  of  a  debtor,  not  arrested,  detained  or  held  as  afore¬ 
said,  such  power  may  be  exercised  by  the  court  of  common  pleas  of 
the  county  in  which  such  debtor  shall  reside. 

Section  3.  But  no  debtor  shall  be  entitled  to  relief  under  this  act, 
unless  he  shall  have  resided  within  this  commonwealth  for  six  months 
immediately  preceding  his  application  to  the  court,  or  shall  have  been 
confined  in  jail  for  three  months  immediately  preceding  such  appli¬ 
cation. 

XI.  PROCEEDINGS  TO  OBTAIN  A  DISCHARGE  FROM  CONFINEMENT  OR 

CUSTODY. 

Section  4.  It  shall  be  lawful  for  any  judge  of  the  court  of  com¬ 
mon  pleas  aforesaid,  or  for  the  prothonotary  of  such  court,  to  make 
an  order  for  the  discharge  of  any  debtor  arrested,  detained  or  held, 
by  virtue  of  any  process  or  bail  piece  as  aforesaid,  on  his  giving  a 
bond  to  the  plaintiff  in  such  suit  or  proceeding,  in  such  amount  and 
with  such  security,  as  shall  be  approved  by  such  judge  or  prothono¬ 
tary. 

Section  5.  The  order  of  the  judge  or  prothonotary  as  aforesaid, 
shall  direct  the  officer  or  other  person  having  such  debtor  in  custody 
or  confinement,  forthwith  to  discharge  such  debtor,  on  his  paying 
the  jail  fees,  if  any  be  due. 

Section  6.  The  condition  of  the  bond  to  be  given  as  aforesaid, 
shall  be  that  the  said  debtor  shall  appear  at  the  next  term  of  the  court 
of  common  pleas  of  the  said  county,  and  then  and  there  present  his 
petition  for  the  benefit  of  the  insolvent  laws  of  this  commonwealth, 
and  comply  with  all  the  requisitions  of  the  said  law,  and  abide  all 
the  orders  of  the  said  court  in  that  behalf ;  or  in  default  thereof,  and 
if  he  fail  in  obtaining  his  discharge,  as  an  insolvent  debtor,  that  he 
shall  surrender  himself  to  the  jail  of  the  said  county. 

Section  7.  The  officer  or  other  person  having  such  debtor  in  con¬ 
finement  or  custody,  shall  be  exonerated  on  making  a  return  of  the 
order  aforesaid,  on  the  process  by  which  such  debtor  was  held;  and 
such  order  being  filed  with  any  officer  or  magistrate  by  whom  any 
bail  piece  was  issued,  shall  entitle  the  bail  to  be  exonerated  as  effec¬ 
tually  as  if  the  debtor  had  been  surrendered  and  confined  in  prison  on 
such  bail  piece. 

Section  8.  Provided ,  That  nothing  herein  contained,  shall  pre¬ 
vent  a  debtor  arrested  on  a  bail  piece  from  giving  new  bail  according 
to  law,  and  obtaining  his  release  thereby. 
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III.  OF  THE  PETITION,  AND  PROCEEDINGS  THEREON. 

Section  9.  Every  petition  for  relief  as  aforesaid,  shall  be  accom¬ 
panied  with  the  following  schedules: 

1.  A  statement  of  all  the  estate,  effects  and  property  of  the  peti¬ 
tioner,  wheresoever  situate,  and  of  whatsoever  kind. 

2.  A  statement  of  the  debts  due  by  him,  containing  the  names  of 
his  creditors,  the  amount  due  to  each,  and  the  nature  or  character  of 
the  debt,  so  far  as  he  can  ascertain  the  same. 

3.  A  statement  of  the  causes  of  his  insolvency,  and  of  the  ex¬ 
tent  of  his  losses,  if  any. 

And  the  facts  set  forth  in  such  petition  and  statements  shall  be  ve¬ 
rified  by  the  oath  or  affirmation  of  the  petitioner. 

Section  10.  It  shall  be  the  duty  of  the  court  to  which  any  such 
petition  may  be  presented,  to  fix  a  time  for  the  hearing  of  the  same, 
either  by  a  general  rule  or  by  an  order  to  be  made  in  the  particular 
cause,  if  the  circumstances  of  the  case  shall  require  it. 

Section  11.  Notice  of  the  time  and  place  fixed  for  the  hearing  as 
aforesaid,  shall  be  given  by  the  petitioner  to  his  creditors,  at  least 
fifteen  days  before  such  hearing, ‘either  personally  or  by  advertise¬ 
ment,  published  in  one  or  more  newspapers,  as  the  court  may  direct. 

Section  12.  At  the  time  and  place  fixed  for  the  hearing,  the  peti¬ 
tioner  shall  exhibit  to  the  court  a  just  and  true  account  of  his  debts, 
credits  and  estate  whatsoever,  and  wheresoever  situate,  and  if  so  re¬ 
quired,  shall  produce  all  books  and  papers  in  his  possession,  or  un¬ 
der  his  control,  relating  to  his  business  and  estate,  and  shall  answer 
all  questions  that  may  be  put  to  him  by  the  court  or  (under  their 
control)  on  the  part  of  his  creditors,  touching  the  same ;  and  shall 
satisfy  the  court,  that  he  has  not  concealed  or  conveyed  to  any  per¬ 
son  whomsoever,  for  the  use  of  himself  or  of  any  of  his  family  or 
friends,  or  whereby  to  expect  any  future  benefit  to  him  or  them,  any 
part  of  his  estate,  effects  or  credits. 

Section  13.  If,  upon  examination  of  the  petitioner  as  aforesaid, 
there  shall  not  arise  a  strong  presumption  of  fraud,  and  if  the  peti¬ 
tioner  shall  in  other  respects  appear  to  be  entitled  to  relief,  the  court 
shall  direct  an  oath  or  affirmation  in  the  following  form,  to  be  ad¬ 
ministered  to  such  petitioner : 

“  I  (A.  B.)  do  (swear  or  affirm)  that  I  will  deliver  up  and  transfer 
to  my  trustees,  for  the  use  of  my  creditors,  all  my  property  that  I 
have  or  claim  any  title  to,  or  interest  in  at  this  time,  and  all  debts, 
rights  and  claims  which  I  now  have,  or  that  I  am  in  any  respect  en¬ 
titled  to,  in  possession,  reversion  or  remainder,  and  that  I  have  not 
directly  or  indirectly,  at  any  time,  given,  sold,  conveyed,  leased,  dis¬ 
posed  of,  or  entrusted  any  part  of  my  property,  rights  or  claims,  to 
any  person,  whereby  to  defraud  my  creditors  or  any  of  them,  or  to 
secure,  receive  or  expect  any  profit,  benefit  or  advantage  thereby.” 

Section  14.  The  petitioner  shall,  thereupon,  execute  an  assign¬ 
ment  of  all  his  estate,  property  and  effects  whatsoever,  to  such  trust¬ 
ees  as  may  be  nominated  by  two-thirds  in  number  and  value  of  the 


©reditors  then  attending,-  either  in  person  or  by  attorney ,  or  in  de¬ 
fault  of  such  nomination,  as  shall  be  appointed  by  the  court- 

Section  1 5.  When  such  assignment  shall  have  been  executed, 
the  court  shall  make  an  order  that  the  petitioner  shall  not,  at  any 
time  thereafter,  be  liable  to  imprisonment  by  reason  of  any  judgment 
or  decree  obtained  for  the  payment  of  money  only,  or  for  any  debt, 
damages,  costs  or  sum  of  money,  contracted,  accrued  or  occasioned 
and  due,  before  the  time  of  such  order. 

Section  16.  The  order  of  the  court,  as  aforesaid,  shall  be  a  suffi¬ 
cient  warrant  for  the  discharge  of  the  petitioner  from  imprisonment, 
if  he  shall  be  in  confinement  at  the  time  of  such  order,  or  shall  be  at 
any  time  afterwards  arrested  by  virtue  of  process  in  any  action  or 
proceeding  for  the  recovery  of  any  debt  or  demand  as  aforesaid,  on 
his  giving  a  warrant  of  attorney,  if  arrested  on  mesne  process,  to  ap¬ 
pear  to  the  action  and  plead  thereto. 

Section  17.  Provided,  That  if  the  petitioner  shall  be  in  custody 
or  confinement  at  the  time  of  such  order,  by  virtue  of  process  issued 
upon  any  judgment  obtained  againsthim  in  an  action  founded  upon  ac¬ 
tual  force,  or  upon  actual  fraud  or  deceit,  or  in  an  action  of  slander, 
malicious  prosecution  or  conspiracy,  or  in  an  action  for  seduction  or 
criminal  conversation,  where  the  damages  found  by  the  jury  shall 
exceed  the  sum  of  one  hundred  dollars — or  if  such  petitioner  shall 
be  afterwards  arrested  by  virtue  of  process  issued  upon  any  such 
judgment  obtained  against  him  previously  to  such  order  he  shall 
not  be  entitled  to  be  discharged  from  such  imprisonment  or  arrest, 
until  he  shall  have  been  in  actual  confinement  during  a  term  of  at 
east  sixty  days. 

Section  18.  It  shall  also  be  lawful  for  the  said  court,  upon  the 
application  of  the  trustees  of  any  insolvent,  to  make  an  order  for 
the  appearance  of  such  insolvent  at  such  time  and  place  as  may  be 
fixed  by  the  court,  to  answer  upon  interrogatory,  or  otherwise,  to 
such  questions  as  may  be  propounded  on  the  part  of  the  said  trustees, 
touching  the  estate  and  property  of  such  insolvent,  at  the  time  of  his 
assignment  to  the  said  trustees,  and  to  enforce  their  orders  in  the 
premises  by  attachment. 

Section  19.  It  shall  be  lawful  for  the-  court,  either  before  or  after 
the  discharge  of  any  petitioner  as  aforesaid,  to  make  an  order  upon 
such  petitioner  to  produce  and  deposit,  either  with  the  prothonotary 
of  the  court  or  with  the  trustees,  all  books,  documents,  papers  and 
muniments  of  title,  in  his  possession  or  under  his  control,  relating  to 
the  estate  and  property  of  such  petitioner,  and  to  enforce  such  order 
by  attachment. 

IV.  OF  THE  POWERS  AND  DUTIES  OF  THE  TRUSTEES,  AND  OF  DISTRIBU¬ 
TION  AMONG  THE  CREDITORS  OF  AN  INSOLVENT. 

Section  20.  Every  trustee  of  an  insolvent  as  aforesaid,  shall,  be¬ 
fore  acting  as  such,  give  bond  to  the  commonwealth,  in  such  penalty 
and  with  such  security  as  shall  be  satisfactory  to  the  court,  with  con¬ 
dition  for  the  faithful  execution  of  his  trust. 
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Section  21.  It  shall  be  the  duty  of  the  said  trustees,  immediately 
after  giving  bond  as  aforesaid,  to  give  notice  of  their  appointment  in 
at  least  one  newspaper  published  in  the  same  county,  during  at  least 
four  weeks,  together  with  their  names  and  places  of  abode,  and  they 
shall  in  such  notice  require  all  persons  indebted  to  such  insolvent,  or 
holding  property  belonging  to  him,  to  pay  and  deliver  all  such  sums 
of  money  and  property  due  and  belonging  to  such  insolvent  to  the 
said  trustees,  and  they  shall  also  therein  desire  all  creditors  of  the 
insolvent  to  present  their  respective  accounts  or  demands. 

Section  22.  No  action  or  other  legal  proceedings  instituted  by 
any  such  debtor,  and  pending  at  the  time  of  the  appointment  of  a 
trustee  or  trustees  as  aforesaid,  shall  abate  thereby;  but  the  same 
shall  be  continued  by  and  enure  to  the  benefit  of  such  trustee  or 
trustees. 

Section  23.  The  trustees  of  such  insolvent  shall  have  power  to 
compound  with  his  debtors  in  case  of  controversy,  and  to  settle  the 
same  by  arbitration  or  otherwise;  and  the  same  right  of  set-off  shall 
exist,  where  there  shall  be  mutual  debts  between  the  insolvent  and 
such  debtors,  as  in  other  cases. 

Section  24.  It  shall  be  the  duty  of  such  trustees,  forthwith  to 
proceed  to  collect  the  debts,  and  to  convert  the  real  and  personal 
estate  of  such  insolvent  into  cash,  and  within  twelve  months  from 
the  time  of  their  appointment,  to  make  distribution  of  the  nett  pro¬ 
ceeds  thereof,  in  the  manner  hereinafter  directed:  Provided,  That  it 
shall  be  competent  for  the  court,  on  application  by  such  trustees,  to 
enlarge  the  time  for  such  distribution,  or  to  order  distribution  from 
time  to  time,  if  any  legal  proceeding  should  be  pending,  or  any 
estate  or  effects  of  such  insolvent  should  remain  undisposed  of  or  be 
discovered  after  the  period  fixed  for  such  distribution. 

Section  25.  It  shall  be  the  duty  of  the  trustees  to  appoint  a  cer¬ 
tain  time  and  place  for  receiving  the  proofs  of  the  creditors,  in  sup¬ 
port  of  their  respective  claims,  of  which  public  notice  shall  be  given; 
and  on  the  day  so  appointed  they  shall  proceed  to  receive  the  proof 
of  the  several  creditors,  and  shall  determine  upon  the  same ;  and 
having  stated  iheir  accounts  and  ascertained  the  proportionate  sum 
payable  to  each  creditor,  shall  file  their  report  of  the  same  in  the  of¬ 
fice  of  the'prothonotary  of  the  court  in  which  their  appointment  took 
place. 

Section  26.  It  shall  be  the  duty  of  such  prothonotary,  to  give 
public  notice  of  the  filing  of  such  report,  by  advertisement,  in  the 
manner  directed  by  law  in  the  case  cf  the  accounts  of  assignees 
under  a  voluntary  assignment ;  and  at  the  next  stated  term  of  the 
court  after  the  filing  of  the  report,  if  exceptions  shall  not  be  pre¬ 
sented,  at  such  time  as  may  be  directed  by  the  rules  of  such  court, 
the  report  may  be  confirmed  by  the  court ;  and  the  trustees  shall 
thereupon  make  distribution  accordingly. 

Section  27.  Provided,  1.  That  the  fees  and  charges  of  mainte¬ 
nance  due  to  the  jailor  at  the  time  of  the  discharge  of  the  debtor, 
being  approved  by  the  court,  shall  be  first  paid  out  of  the  debtor’s 
property  previous  to  any  distribution:  And  provided,  2.  That  no 
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preference  shall  be  allowed  to  debts  due  on  specialities  ;  but  all  bona 
fide  mortgages,  judgments,  and  executions,  binding  the  real  or  per¬ 
sonal  estate  of  such  insolvent,  shall  remain  good  and  effectual  in  law, 
and  shall  be  first  satisfied  out  of  the  debtor’s  estate  according  to  their 
priority  of  lien* 

Section  28.  When  any  rent  shall  be  due  by  such  insolvent  at  the 
time  of  his  discharge,  no  goods  or  chattels  upon  the  premises,  in 
respect  to  which  such  rent  shall  be  due,  liable  to  distress,  shall  be 
remoyed  or  disposed  of  without  the  consent  of  the  landlord  or  other 
person  to  whom  such  rent  shall  be  due  or  payable,  until  the  same, 
not  exceeding  one  year’s  rent,  be  paid;  and  such  landlord  or  other 
person  may  proceed  by  distress  or  otherwise,  as  he  might  have  done 
before  such  discharge,  to  recover  the  same,  not  exceeding  one  year’s 
rent  as  aforesaid. 

Section  29.  If  the  whole  of  the  estate  shall  not  have  been  distri¬ 
buted  upon  such  report,  the  trustees  shall  proceed  to  make  a  second 
dividend  of  all  such  monies  as  shall  come  into  their  hands  after  the 
first  dividend,  and  make  report  in  like  manner ;  and  the  same  pro¬ 
ceedings  shall  be  had  upon  such  report  as  are  herein  before  provided, 
and  so  from  time  to  time  until  a  distribution  shall  have  been  made  of 
all  the  estate  of  such  debtor. 

Section  30.  When  the  trustees  shall  have  completed  the  distribu¬ 
tion  of  the  debtor’s  estate  among  the  creditors  as  aforesaid,  they  shall 
cause  an  account  of  the  same  to  be  stated  and  filed  in  the  office  of  the 
prothonotary  aforesaid. 

V.  EFFECT  OF  THE  DISCHARGE  UPON  THE  PETITIONER,  AND  UPON 

OTHER  PERSONS. 

Section  31.  W  henever  the  court  shall  have  directed  personal  no¬ 
tice  to  be  given  to  creditors,  of  the  time  and  place  fixed  for  hearing 
the  petition  of  any  debtor  as  aforesaid,  the  discharge  of  such  debtor 
shall  not  affect  the  rights  and  proceedings  of  those  to  Avhom  personal 
notice  shall  not  have  been  given  according  to  the  order  of  the  court. 

Section  32.  The  discharge  of  any  petitioner,  who  may  have  been 
arrested  or  imprisoned  in  any  other  county  than  that  of  his  residence, 
shall  not  protect  him  from  arrest  or  imprisonment  for  any  debt,  ex¬ 
cept  such  as  may  be  owing  to  the  party  at  whose  suit  such  debtor 
was  arrested  or  imprisoned. 

Section  33.  The  discharge  of  a  debtor  by  virtue  of  this  act,  shall 
not  acquit  or  release  any  other  person  from  any  debt,  contract  or 
engagement,  or  other  liability  to  which  he  was  subject;  but  all  other 
persons  shall  be  answerable  for  the  same,  in  like  manner  as  if  such 
discharge  had  not  taken  place. 

VI.  OF  THE  PROPERTY  OF  AN  INSOLVENT  AT  THE  TIME  OF  HIS  DIS¬ 

CHARGE. 

Section  34.  The  trustees  appointed  as  aforesaid,  shall  be  deemed 
to  be  vested  with  all  the  estate  and  property  of  the  insolvent  at  the 
time  of  filing  his  petition,  subject  to  all  liens  by  mortgage,  judgment 
or  otherwise,  existing  at  that  date;  and  it  shall  be  their  duty  to  take 
•he  same  into  possession,  and  all  books,  vouchers  and  papers  relating 
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to  the  same:  and  they  shall  be  capable  of  suing  for  and  recovering 
in  their  own  names,  all  such  estate  and  property,  and  all  debts  and 
things  in  action  belonging  or  appertaining  to  such  insolvent  at  the 
time  of  his  petition  as  aforesaid. 

Section  35.  Provided ,  1.  That  no  purchase  or  assignment  of  the 
real  estate  of  such  insolvent,  situate  within  the  county,  made  bona 
fide  and  for  a  valuable  consideration,  before  the  date  of  the  assign¬ 
ment  to  the  said  trustees,  by  or  to  any  person  not  having  actual  notice 
or  knowledge  of  the  petition  aforesaid,  shall  be  invalidated  or  im¬ 
peached  thereby. 

2.  That  no  purchase  or  assignment  of  the  real  estate  of  such  in¬ 
solvent,  situate  in  any  other  county,  made  bona  fide  and  for  a  valua¬ 
ble  consideration,  before  the  recording  of  the  assignment  to  such 
trustees  in  such  other  county,  by  or  to  any  person  not  having  actual 
notice  or  knowledge  of  such  petition  or  assignment,  shall  be  invali¬ 
dated  or  impeached  thereby. 

3.  That  no  purchase  or  assignment  of  the  personal  property  of 
such  insolvent,  made  bona  fide  and  for  a  valuable  consideration,  by 
or  to  any  person  not  having  actual  notice  or  knowledge  of  such  peti¬ 
tion  or  assignment,  shall  be  invalidated  or  impeached  thereby. 

4.  That  if  any  person  indebted  to  such  insolvent,  or  having  pos¬ 
session  of  any  of  his  property,  shall  bona  fide  pay  the  said  debt  or 
deliver  the  said  property  to  the  said  insolvent,  before  public  notice 
given  by  the  said  trustees  as  herein  provided,  and  without  having  had 
actual  notice  or  knowledge  of  such  petition  or  assignment,  he  shall 
not  be  liable  to  pay  or  deliver  the  same  to  such  trustees. 

5.  That  every  insolvent  shall  be  entitled  to  retain  all  such  articles 
as  may  by  law  be  exempted  from  levy  and  sale  upon  execution. 

Section  36.  If  any  insolvent  as  aforesaid,  shall,  prior  to  such  as¬ 
signment,  have  conveyed  or  transferred  any  part  of  his  real  or  perso¬ 
nal  estate  to  his  wife  and  children,  or  either  of  them,  or  to  any  per¬ 
son  in  trust  for  them  or  either  of  them,  or  shall  have  conveyed  or 
transferred  the  same  to  any  other  person,  with  intent  to  defraud  his 
creditors,  the  trustees  aforesaid  shall  have  power  to  recover  and  dis¬ 
pose  of  the  same,  as  fully  and  effectually  as  if  the  said  insolvent  had 
been  actually  seized  or  possessed  thereof  at  the  time  of  such  assign¬ 
ment. 

Section  37.  Personal  property  of  the  wife  of  any  such  insolvent, 
which  shall  not  have  been  reduced  by  him  into  possession,  previous¬ 
ly  to  his  assignment  as  aforesaid,  shall  not  be  deemed  to  vest  in  the 
said  trustees,  but  the  beneficial  interest  in  the  same  shall  remain  to 
such  wife  ;  and  it  shall  be  lawful  for  the  court  at  the  time  of  such  as¬ 
signment,  or  at  any  subsequent  time,  to  appoint  a  suitable  person  to 
act  in  her  behalf  as  trustee,  in  whom  such  property  shall  vest  for  her 
"use. 

Section  38.  Every  such  debtor  shall  be  entitled,  notwithstanding 
his  assignment  in  conformity  to  this  act,  to  retain  for  the  use  of  him¬ 
self  and  his  family,  all  such  articles  as  are  or  may  be  by  law  ex¬ 
empted  from  levy  or  sale  on  any  execution,  or  from  distress  for  rent, 
aud  the  property  in  such  articles  shall  not  pass  to  his  trustees. 
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Section  39.  If  any  such  debtor  shall  satisfy  the  claims  of  his  cre¬ 
ditors,  the  court  shall  order  his  estate  and  effects  not  sold,  to  be  re¬ 
stored  to  him  or  his  legal  representatives,  and  he  shall  by  virtue  of 
such  order  be  seized  or  possessed  thereof,  as  of  his  former  estate  and 
title  thereto ;  and  if,  upon  the  final  settlement  of  accounts  by  the 
trustees,  there  shall  be  a  surplus  after  payment  of  all  the  claims  pre¬ 
sented  and  allowed,  the  same  shall  be  paid  to  such  debtor  or  his  legal 
representatives. 

VJl.  OF  THE  AFTER-ACQUIRED  PROPERTY  OF  AN  INSOLVENT. 

Section  40.  The  real  and  personal  estate  acquired  by  any  debtor 
after  his  discharge  as  aforesaid,  or  in  which  he  shall  thereafter  be¬ 
come  entitled  to  any  interest,  legal  or  equitable,  (except  such  as  may 
by  law  be  exempted  from  execution)  shall  be  subject  to  his  debts,  en¬ 
gagements  and  other  liabilities,  in  like  manner,  in  all  respects  as  if 
such  discharge  had  not  taken  place  ;  and  it  shall  be  lawful  for  any  of 
his  creditors  to  issue  and  execute  any  new  or  other  process  against 
such  real  or  personal  estate  for  the  satisfaction  of  their  respective 
claims,  in  the  same  manner  as  they  might  have  done  if  such  debtor 
had  never  been  taken  in  execution. 

Section  41.  Whenever  a  majority  in  number  and  value  of  the 
creditors  of  any  insolvent,  as  aforesaid,  residing  within  the  United 
States,  or  having  a  known  attorney  therein,  shall  consent  in  writing 
thereto,  it  shall  be  lawful  for  the  court  by  whom  such  insolvent  shall 
have  been  discharged,  upon  the  application  of  such  debtor,  and  no¬ 
tice  given  thereof  in  the  manner  herein  before  provided  for  giving 
notice  of  his  original  petition,  to  make  an  order  that  the  estate  and 
effects  which  such  insolvent  may  afterwards  acquire,  shall  be  ex¬ 
empted  for  the  term  of  seven  years  thereafter,  from  execution  for 
any  debt  contracted  or  cause  of  action  existing  previously  to  such 
discharge  ;  and  if,  after  such  order  and  consent,  any  execution  shall 
be  issued  for  such  debt  or  cause  of  action,  it  shall  be  the  duty  of  any 
judge  of  the  court  from  which  such  execution  issued,  to  set  aside  the 
same  with  costs. 

VIII.  OF  CRIMINAL  PROCEEDINGS  AGAINST  INSOLVENTS. 

Section  42.  If  it  shall  appear  to  the  court,  upon  the  hearing  of 
any  petition  as  aforesaid,  either  by  the  examination  of  the  petitioner 
or  other  evidence,  that  there  is  just  ground  to  believe  either — 1st., 
that  the  insolvency  of  the  petitioner  arose  from  losses  by  gambling 
or  by  the  purchase  of  lottery  tickets,  or  by  habitual  drunkenness ; 
or,  2d— that  such  petitioner  had  embezzled  or  applied  to  his  own 
use,  any  money  or  other  property  with  which  he  had  been  entrusted, 
either  as  bailee,  agent,  or  depositary,  and  to  the  prejudice  of  the  op¬ 
posing  creditors;  or,  3d — that  he  has  concealed  any  part  of  his  estate 
or  effects,  or  colluded  or  contrived  with  any  person  for  such  conceal¬ 
ment,  or  conveyed  the  same  to  any  person  for  the  use  of  himself  or 
of  any  of  his  family  or  friends,  or  with  the  expectation  of  receiving 
any  future  benefit  to  himself  or  them,  and  with  intent  to  defraud  his 
creditors,  in  every  such  case  it  shall  be  the  duty  of  the  court  to  com- 


107 


mit  such  person  to  the  jail  of  the  county,  for  trial  at  the  court  of 
quarter  sessions  of  the  same  county. 

Section  43.  If  such  debtor  shall,  upon  trial,  be  convicted  of  any 
ot  the  acts  mentioned  in  the  preceding  section,  he  shall  be  adjudged 
guilty  of  a  misdemeanor,  and  shall  be  sentenced  as  follows : 

1.  If  found  guilty  of  embezzlement  or  concealment  of  property 
as  aforesaid,  he  shall  be  sentenced  to  undergo  an  imprisonment  in 
the  penitentiary,  at  hard  labor,  for  a  term  not  less  than  one  nor  more 
than  seven  years,  at  the  discretion  of  the  court. 

2.  If  it  shall  appear  by  the  verdict  of  the  jury  on  such  trial,  that 
the  insolvency  of  the  petitioner  was  caused  by  gambling,  the  pur¬ 
chase  of  lottery  tickets,  or  habitual  drunkenness  as  aforesaid,  he  shall 
be  sentenced  to  imprisonment  in  the  jail  of  the  county  for  a  term 
not  less  than  one  year,  nor  more  than  three  years,  at  the  discretion 
of  the  court. 

Section  44.  If  no  bill  shall  be  presented  to  the  grand  jury  at  the 
next  sessions,  or  if  the  bill  shall  not  be  found,  or  if  the  indictment 
shall  not  be  tried  at  the  second  sessions  after  the  commitment  of  such 
petitioner,  (unless  the  postponement  of  the  trial  take  place  at  the  in¬ 
stance  of  such  petitioner,)  or  if,  upon  trial,  such  debtor  be  acquitted, 
it  shall  be  the  duty  of  the  court  of  common  pleas  to  discharge  him 
from  imprisonment,  upon  his  proceeding  as  is  herein  before  provided. 

Section  45.  If  any  person,  with  intent  to  defraud  the  creditors  or 
any  of  them  of  any  debtor,  shall  collude  or  contrive  with  such  debt¬ 
or,  for  the  concealment  of  any  part  of  his  estate  or  effects,  or  lor  giv¬ 
ing  a  false  color  thereto,  or  shall  contrive  or  concert  any  grant,  sale, 
lease,  bond  or  other  iustrument  or  proceeding,  either  in  writing  or 
by  parol,  or  shall  become  a  grantee,  purchaser,  lessee,  obligee  or 
other  like  party,  in  any  such  instrument  or  proceeding,  with  the  like 
fraudulent  intent,  or  shall  act  as  broker,  scrivener,  agent  or  witness 
in  regard  to  such  instrument  or  proceeding,  with  the  like  intent, 
such  person,  on  conviction  thereof,  in  the  court  of  quarter  sessions 
of  the  proper  county,  shall  forfeit  and  pay  a  sum  not  exceeding  ten 
thousand  dollars  and  shall  suffer  imprisonment  for  a  term  not  more 
than  two  years,  and  shall  moreover  forfeit  all  claim  which  he  may 
have  to  any  part  of  the  estate  of  such  debtor. 

Section  46.  If  any  such  debtor  shall  be  convicted  of  perjury  in 
respect  to  any  oath  or  affirmation  taken  by  virtue  of  this  act,  he  shall 
be  liable  to  arrest  and  committal  on  mesne  process,  and  to  be  charged 
in  execution  in  the  same  manner  as  if  he  had  not  before  been  arrest¬ 
ed  or  taken  in  execution,  or  as  if  he  had  not  made  application  for 
the  benefit  of  this  act ;  and,  moreover,  such  person  shall  never  after¬ 
wards  be  entitled  to  his  discharge  as  an  insolvent  debtor,  by  virtue 
of  this  act. 

IX.  WHEN  RELIEF  MAY  BE  GIVEN  TO  PERSONS  SENTENCED  BY  A 
CRIMINAL  COURT. 

Section  47.  The  court  of  common  pleas  of  any  county,  in  which 
any  person  may  be  confined  by  sentence  or  order  of  any  court  of  this 
commonwealth  until  he  restore  any  stolen  goods  or  chattels,  or  pay 
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the  value  thereof,  or  in  which  any  person  may  be  confined  for  non¬ 
payment  of  any  fine  or  of  the  costs  of  prosecution,  or  upon  convic¬ 
tion  of  fornication  or  bastardy,  and  for  no  other  cause,  shall  have 
power  to  discharge  such  person  from  such  confinement,  on  his 
making  application  and  conforming  to  the  provisions  herein  before 
directed  in  the  case  of  insolvent  debtors:  Provided,  That  where 
such  person  shall  have  been  sentenced  to  the  payment  of  a  fine,  or 
after  a  conviction  of  fornication  and  bastardy,  he  shall  not  be  entitled 
to  make  such  application  until  after  he  shall  have  been  in  actual  con¬ 
finement,  in  pursuance  of  such  sentence,  for  a  period  not  less  than 
three  months. 

Section  48.  Every  person  who  shall  be  confined  in  any  jail  of 
this  commonwealth,  in  execution  or  otherwise,  for  any  debt,  sum  of 
money,  fine  or  forfeiture,  not  exceeding  in  amount  the  sum  of  fifteen 
dollars,  exclusive  of  costs,  and  who  shall  have  remained  so  confined 
for  the  space  of  thirty  days,  shall  be  discharged  from  such  confine¬ 
ment,  if  there  be  no  other  cause  of  confinement,  and  shall  not  be 
liable  to  imprisonment  again  for  the  same  cause:  Provided,  That 
the  estate  and  effects  of  such  person,  shall,  notwithstanding  such 
discharge,  be  liable  for  such  debt  or  other  cause  of  imprisonment,  in 
like  manner  as  before. 


